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OPINION AND ORDER

Block, Judge.

This is a post-award bid protest case filed under the Adminidraive Dispute Resolutior Act of
1996, Pub. L. No. 104-320, 88 12(a), 12(b), 110 Stat. 3870, 3874 (1996)(ADR), which amended the
Tucker Act to provide the Court of Federal Claims with post-award bid protest jurisdiction. 28 U.S.C.
§ 1491(b)(1)-(4)(2000). Beforethe court are the parties cross-motions for summeary judgment on the
adminigtrative record pursuant to Rule 56.1 of the Rules of the Court of Federd Claims (RCFC) and
plantiff’s petition for an injunction pursuant to RCFC 65. Ora argument was held in Washington, D.C.



on November 12, 2003.1

Overstreet Electric Company, Inc. (“Overdreet”) submitted the lowest fina bid or a construction
contract solicited by the United States Air Force (“USAF) for the repair and possible replacement of a
medium voltage switching sation at Randolph Air Force Base (“Randolph AFB”), San Antonio, Texas.
Although Overstreet submitted the lowest bid, the Air Force evaluator determined that Oversireet’s bid
did not provide the best va ue, and awarded the contract to defendant-intervenor Walace L. Boldt Genera
Contractor, Inc. (“Boldt”) because Boldt' spast job performances were graded higher than Oversireet’s.

Overstreet contends it submitted a bid $201,118 lower than Boldt’s and, therefore, the USAF
acted arbitrarily and capricioudy inawarding the contract to its higher-priced competitor. BothBoldt and
the government counter that the solicitation expresdy required the USAF to award the contract not to the
lowest-priced bidder, but to the bidder with the greatest past performance rating. Thisrating wasto be
based on areview of both the quaity and relevancy of the bidder’ spast jobs (with“rdevancy” defined as
the amilarity of past jobs to the bid job). These parties conclude that the USAF s award to Boldt was
judtified because the USAF rated Boldt at a higher performance level than Overstredt.

Overdreet’ srgoinder isthat the USAF misconstrued its own solicitation standards. According
to Overdrest, the solicitation required that while prime contractors may submit for review prior rlevant
jobs performed by subcontractorsit intendsto employ on the Randolph AFB contract, relevant prior jobs
performed by prime contractors qua prime contractors weighed more heavily in the solicitation than
relevant jobsperformed by subcontractors. Thus, Overdtregt argues, itspast performancelevel warranted
a higher grade than Boldt’s because while Boldt submitted rdevant jobs performed by subcontractors,
Overstreet submitted relevant prior jobsit completed asa prime contractor. Bethat asit may, Overstreet
further maintains the award to Boldt was dso irrationa given the ten percent price differentia betweenthe
bids and that its past performancerating was only margindly lessthanBoldt’s. In other words, Overstreet
dlegestha while pricing may very well be of less importance than past performance, the way the USAF
evauated the respective bids virtudly eiminated cost as afactor dtogether.

As explained more fully below, Overdtreet’ s arguments, while certainly not specious, misconstrue
the plain meaning of the solicitation. The solicitation did not mandate giving grester weight to past rlevant
jobs performed by the bidder solely as a prime contractor. Nor did the solicitationrequire meking adirect
comparison amnongst the bidders submitted prior relevant jobs. Instead, it looked to various factorsin
formulating a past performance grade. It is these grades which determined the ranking of the bidders.
Because of the nationa securityimplicationsrelatingto the training carried out at Randolph AFB, the USAF
explicitly designated past performance and qudity control, not pricing, as most important to the USAF in
the solicitation. In this circumstance, and upon review of the adminidrative record, the court cannot say
as a matter of law that the USAF's grant of the Randolph AFB contract to Boldt was arbitrary and

1 The opinionwasissued under seal on December 15, 2003. The court afforded the parties an opportunity
to propose redactions. The parties, however, suggested no such redactions and, therefore, the court
publishes the opinion and order initsorigina form (with some minor corrections).
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capricious.

This court may not have drafted the solicitation in the same manner as the Air Force. Arguably,
there are more just ways to protect the Air Force' sinterests. It isaso clear that the language employed
inthis solicitationcould beimproved. But it iswedl to remember Winston Churchill’ s characterization that
“democracy isthe worgt form of government except al those other forms that have been tried from time
totime”? Almost as proof of this proposition, the Tucker Act and its 1996 amendment, which alow this
court to entertain bid protests, produced many outcomes but not perfection. Truthbetold, Congressdid
not design the legidaionto afford the optima outcome. Tothe contrary, itspurposewas merely to provide
judicid protection from gross agency excesses. |n doing so, it strikes a balance betweenthe need to give
deference to agency expertise and the demand for fairness to bidders and the public at large. The law,
consequently, does not alow this court to second guess governmenta agencies. Assuch, given the facts
in the record and the near draconian standard of review, this court grants summary judgment in favor of
the government and denies plaintiff’s cross motion and petition for injunctive relief.

|. Background

The rdlevant facts of this case derive from the adminigrative record. Randolph AFB ishometo
the Air Force Personnd Center, the Air Training Command Headquarters, Air Force Recruiting Service
Headquarters, and the Nineteenth Air Force Headquarters. Admin. R. a 752. On August 1, 2003, the
USAF issued a Request for Proposals, identified as Solicitation No. F41691-03-R0019, which sought
offers on a project to repair or replace the main base switching sation a Randolph AFB. The main base
switching stationfeedsfour other on-base switching stations, each of which cansupply power to the entire
base. The USAF designed this project to upgrade the eectrica infrastructure required to support the Air
Education and Training Command misson a Randolph AFB.

The USAF solicited bids pursuant to the negotiated method of procurement whereby a find
contracting planmust be negotiated between the offering business concern and the procuring department,
the USAF. Thefina negotiated plan then becomes amaterid part of the contract. Admin. R. at 11; 48
C.F.R. 15.000, 15.3, 15.406-3. The USAF amended the solicitation sx times. Admin. R. 45-148s.
While proposals were origindly due on September 2, 2003, the USAF extended the deadline to
September 17, 2003. 1d. at 148r.

The USAF specified this solicitationas a“ competitive best vaue, sngle award acquistion utilizing
Performance Price Trade-off (PPT) procedures.” 1d. at 62. Thisprocess permitted the selection authority
to favor non-cost factors ahead of cost or price in sdlecting a particular offeror for the contract. See 48
C.F.R. 15.101-1(c) (2003). SectionM of thesolicitation, entitted EVALUATION CRITERIA, specified
the criteria to be used in evduating and ranking the bids. This section defines the criteriaof “best vaue’
asthe

most advantageous offer, price and other factors considered, consistent with the

2 Winston Churchill (1874-1965), Hansard, November 11, 1947.
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Government’ s stated importance of evauation criteria Thismay result in [an] award
being made to a higher-rated, higher priced offeror when the Contracting Officer
determines that the past/present performance of the higher-priced offeror outweighs the
price difference. To arrive a abest vaue decision, the Contracting Officer will
integrate the evauation of past performance and price.

Admin. R. & 62.

Paragraph | of Section M of the solicitation advised dl offerorsthat “[p]ast performanceis
sgnificantly more important than price,” and that the solicitation authority would:

(&) evauate an offeror’s Present/Past Performance using the descriptive adjective that
most accurately defines the offeror’s performance.

(b) makea“Best Vdue' determination considering an offeror’ s past/present performance
and total proposed price for the project.

(c) evauate an offeror’s Subcontracting Plan (gpplicable to large businesses) and make
aresponghbility determination.

Id. at 63.

Paragraph I(c) of SectionL required offerorsto identify exceptions to any of the requirements of
the solicitation in an Addendum to its proposal cdearly labeled “Exceptions,” and stated that “[t]he
Government will assume an offeror takes no exceptions to any solicitation requirement if the offeror does
not submit an Addendum identifying exceptions.” 1d. at 59.

Paragraph 11 of Section M, meanwhile, detailed methods the USAF s contracting and evauating
officer, or “Source Sdlection Authority” (SSA), would employ in collecting information concerning an
offeror’ spast performance. These methodsincluded questionnaires completed by an offeror’ sreferences,
independently obtained data, the USAF's personal business experience with the offeror, and any
information the offeror submitted that explained specific problems the offeror encountered on previous
contracts as wdl as any of the offeror’ s corrective actions. 1d. at 63, para. 11(b). The solicitation dso
identified five performance subfactorsthe SSA mug usein ng anofferor’ spast performance. These
subfactors included: (1) quality control, (2) timey performance, (3) management effectiveness, (4)
compliance with labor standards, and (5) compliance with safety standards. Of these subfactors, the
USAF viewed quality control asthe most important. Id., para. 11(e).

Paragraph 11(g) of Section M contained three parameters for offerors’ bids and references —
currency, rdevancy, and performance. Firdt, asto “currency” (which in the sometimes arcane jargon of
the Air Force means “timeliness’ rather than the more common unit or means of monetary exchange) the
USAF placed the grestest weight on an offeror’s jobs completed within three years of August 1, 2003.
The USAF placed “litle or no weight” on any submitted past performance fdling outsde of that time
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period. 1d. Second, concerning the dements of both “performance’ and “relevancy,” the solicitation
mandated that past performance on “highly relevant” projects carried greater weight in the evauation.
Significantly, Paragraph 11(g) provided the following guidelines concerning the term “relevancy”:

In determining relevancy, the government will compare the offeror’s references for
smilarity of condruction methods and scope (Sze and complexity) to the Repair/Replace
Main Switching Station project. Relevancy will be evaluated based on successful
performanceinthe construction of medium voltage switchgear and distributionsystems or
other smilar eectrica projects.

Id. at 64, para. 11(g).

It is dso highly materia to our case that the solicitation alowed offerors lacking in relevant
experience to use subcontractors to perform even the critica relevant aspects of this project. To assure
project viability, however, the solicitation required offerors lacking rlevant present or past performance
experienceto submit three references for each subcontractor the offeror intended to employ onthisproject.
Id. at 60, SectionL, para. 111(c). The USAF wanted thisinformation to conduct performance evaluations
on such “key subcontractors.” 1d.

At aminimum, the solicitation mandated the offeror to submit for each key subcontractor a brief
synopsis of relevant experience and three references. 1d., SectionL, paras. I11(c)(2), (2). The solicitation
enhanced this requirement if the offeror intended the key subcontractor to perform the eectrica work
required to ingdl the medium voltage system. 1d., para. 111(d). In such acase, the solicitation obligated
the offeror to “identify at least three, but no more than six, of the most relevant contracts performed for
Federd, State, and loca agencies and commercid customerswithin the last 3 years” 1d. at 59, Section
L, para. ll1(a).

The controversy in the case at bar primarily derives from the interpretation of the language
contained inParagraph1(g) of Section M, which provided that an offeror’s past performance as a prime
contractor carried more weight thanitsprior work as a subcontractor. (* Performance by the offeror asa
prime contractor will be considered more relevant than performance as a subcontractor.”) 1d. at 64.
Furthermore, the final sentence of this paragraph mandated that the SSA must weigh work performed by
the offeror in its present business form more heavily than jobs done by its predecessor companies, chief
employees, or evenby itsmgjor subcontractors. (“Also, performance by the offeror under it' s[sic] current
busness structure will be considered more relevant than performance by predecessor companies, key
personnel, or key subcontractors.”) Id.

Once the SSA assessed the past performance of either an offeror or an offeror’ s subcontractor —
in the context of currency, rdevancy, and whether the particular offeror was acting as a prime or
subcontractor, aswell as taking into account the five performance subfactors — the SSA assgned agrade
that ranked the offeror’s past performance. Id. a 63. These scoring gradations were as follows.
“Exceptiond, Very Good, Satisfactory, Neutral, Marginal, and Unsatisfactory.” Id. a 64. The SSA
assgnedan“Exceptiond” raing if “[b]ased on the offeror’ s performancerecord, essentialy no doubt exists
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the offeror will successfully perform the required effort.” The SSA awarded arating of “Very Good” if
“[b]ased on the offeror’ s performance record, little doubt exists that the offeror will successfully perform
therequired effort.” 1d. Itishighly sgnificant that the solicitation put the offerors on notice that “[w]hile
the Government and the Contracting Officer will drive for maximum objectivity, the evaluation process,
by its nature, is subjective and therefore, professional judgment is implicit throughout the entire
evaluation process.” |d. a 63 (Emphasis added).

On September 12, 2003, Overstreet was one of seven offerorsthat submitted bids in response to
the solicitation. Along withitsbid, Overdreet provided six referencesilludrating its experience asaprime
contractor on projects such as replacing medium and low voltage distribution systems, upgrading and
ingaling power transformers, and congtructing new eectrical subgtations. 1d. at 288-99. Overstreet
estimated itstota cost for the Randolph AFB project as $1,974,532. 1d. at 752.

Boldt, onthe other hand, submitted abid induding alist of 12 subcontractorsiit intended to use on
the Randolph AFB project, two of whom were electrica subcontractors. Id. at 258. Boldt's references
accounted for its performance as a prime contractor on projects such as constructing a flight operations
facility, atedlecommunications security and training building, as well as dectricd digtribution work. Id. at
236-39. Inadditiontoitsown required references, Boldt also submitted five referencesfor each of itstwo
electrical subcontractors. 1d. at 241, 243. Boldt estimated itstota cost for the Randolph AFB project as
$2,175,650. Id. at 752.

After evduating dl of the bids, the SSA published the offerors evauations and the ultimate
awarding decison in amemorandum dated September 30, 2003. Id. a 752. This memorandum, caled
the Source Sdlection Decision Document (“SSDD”), detailed the SSA’s andysis of each offeror and the
subsequent best value determination in favor of Boldt. See Id. at 745-52. Specificdly, the SSDD
documented the SSA’ s integrated assessment of each offeror, and how that trandated into alower past
performance rating for Overstreet than Boldt. See ld. at 746-750.

In the SSDD, the SSA andyzed each offeror by firs sating the offeror’ soverdl past performance
grade. The SSA then identified the number of relevant projects she used to assess the offeror’s past
performance, and how the offeror performed on those past contractsinthe context of the Paragraphl1(e)
performance subfactors. Next, the SSA highlighted any other performance considerations (i.e., letters of
recommendation, certificates of achievement, persona experience with the particular offeror) used in the
evauationof anofferor’ s past performance. Findly, the SSA summarized the projects evauated for each
offeror’s performance grade. 1d.

The SSA awarded Overdreet an overdl “Very Good” rating based on Overstreet’ s performance
of four prior rlevant jobs. Id. a 746. Although Overstreet submitted Six prior projects for review, the
SSA narrowed that fidd down to the four most relevant jobs, and then placed the greatest weight withthe
three most current projects. In two of these four projects, Overdireet warranted a“very good” in quaity
control, as wel as a “satisfactory” and an “exceptiond” in the other two. Id. The SSA aso considered
Overdreet’ s safety award and Certificate of Achievement fromthe Army Corps of Engineersas evidence
of itsfavorable past performance. 1d.



Boldt, onthe other hand, recelved an*“Exceptiond” overd| grade based on the SSA’ s assessment
of Boldt’s past performance of three prior relevant jobs. 1d. at 747. The SSA narrowed the andlysisto
Boldt' s three most relevant past projects, and placed the greatest weight with the two most current jobs.
In each of these three contracts, Boldt received an “exceptiond” in qudity control. 1d. Boldt dso
submitted for the SSA’s congderation numerous letters of gppreciation from commercia contract
customers as well asthe Army Corps of Engineers. 1d.

The SSA’ sevauation, however, did not encompass only Boldt’ s own past performances. Because
Boldt proposed to complete the Randolph AFB project in its capacity as a prime contractor employing
various subcontractors, the SSA evauated Boldt's two electrica subcontractors (“B1” and “B2”) inthe
same manner as Boldt and Overstreet. See ld. at 747-48. Asdonewith Overstreet and Boldt, the SSA
narrowed the subcontractorsfield of past projects to the most relevant and current projects as defined by
Paragraph 11(g). While not assigning an overall performance grade to Boldt's subcontractors, the SSA
noted that B1 received two “exceptiond” ratings and a “very good” rating for quaity control. B2,
furthermore, received two “exceptiond” qudity control grades on itstwo referenced projects. Id. at 747.

After completing dl the offerors past performance evauations, the SSA thenranked the offerors
according to their proposed prices. Id. at 751. Overstreet and Boldt were the top two ranked offerors
because they submitted the lowest priced offers. The SSA, in a paragraph entitled “ Trade-off Andyss,”
then compared dl the offerors using their performance grades and proposed prices. Id. Based on this
information, the SSA narrowed the pool of possible awardeesfromdax contractorsto two: Overstreet and
Boldt. The SSA sdected Overstreet as the lowest-priced offeror and Boldt as the highest-rated offeror
withthe lowest price. 1d. The SSA observed that awarding Boldt the Randolph AFB contract “will result
in an additiona cost to the Government of $201,118,” and conducted a trade-off andyssto determine if
it wasin the USAF s best interest “to pay an extra 10 percent more in order to award to an exceptiona
performer.” 1d.

Inthe trade-off analys's, the SSA considered the critica importance of the project to the muitiple
missonsthe USAF performs at Randolph AFB. 1d. at 752. The SSA acknowledged that while Boldt did
not plan by itsdf to perform the project, it “successfully managed projects invalving multiple trades, and
hasworked successfully with its key subcontractors on smilar projectsinthe past.” I1d. at 751. The SSA
found that Boldt's performance record usng subcontractors mitigated any of the USAF's potentia
concerns regarding subcontracted work. Id. a 751-52. In light of this finding, the SSA awarded the
contract to Boldt citing its “ Exceptiona” performance grade, Boldt's superior management skills, and the
USAF s concern for preserving an uninterrupted source of eectricity to Randolph AFB. Id. Boldt, the
SSA reasoned, provided the USAF with*the highest leve of confidence that the Switching Station project
will be completed inaproblem-freemanner.” 1d. at 752. The SSA thus concluded that the price premium
of gpproximately 10 percent was judtified in order to obtain the “highest possible level of assurance that
the project will be completed successfully.” 1d.

On October 3, 2003, the USAF notified Overstreet that Boldt received the Randolph AFB

contract. Overdtreet promptly requested a* debriefing” that explained why the government did not award
Overstreet the contract. On October 17, 2003, the USAF convened the debriefing at Randolph AFB.
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Mr. Benjamin Overstreet, President of Overstreet, attended the mesting. 1d. a 864. At this mesting, the
USAF provided Mr. Overstreet aredacted copy of the SSDD. 1d. At this point, Overstreet learned that
the SSA assigned it agrade of “Very Good” and graded Boldt as*Exceptiond.” 1d. at 864-65.

Mr. Overstreet expressed several concerns rdaing to the solicitation’ seva uation process and the
SSA’s ultimate decison.  Firgt, Mr. Overstreet chalenged Boldt's and its subcontractors relevant
experience. Second, Mr. Overstreet questioned whether the government could judify the $201,118
“trade-off” (i.e., the difference between Overdreet’ s lower bid and Boldt’ s higher bid) giventhe minimd
difference between Boldt's “Exceptiond” rating versus Overstreet’s “Very Good” rating. Id. at 865.
Third, Mr. Overstreet also argued that the SSA incorrectly excluded one of Overstreet’ s past projectsas
“outdde the recency definition.” Id. The USAF replied that it wasunable to answer these questions and
asked Mr. Overdireet to put his concernsin writing. 1d.

On October 30, 2003, Overstreet filed apost-award bid protest and requested the following relief:

1. A temporary restraining order preventing the government from issuing Boldt a notice
to proceed, or allowing Boldt to proceed with its performance on the contract.

2. A dedaratory judgment that Boldt's past performance evaluation was arbitrary,
capricious, and an abuse of discretion.

3. A declaratory judgment that the government’s performance price trade-off lacked a
rationd basis and improperly resulted in the conclusion that the offer submitted by Boldt
was the best value,

4. A prdiminary and permanent injunctiondirecting the government to rescind the award
to Boldt and to reopen negotiations so that a proper and far evauaion, inaccordance with
the stated evauation criteria, could be conducted.

P.’sCompl. at 7-8.

On October 31, 2003, this court conducted a telephone conference in which representatives of
Overdtreet, Boldt, and the government participated. 1n accordance with the Rules of the Court of Federd
Clams (RCFC) Appendix C, this court established a briefing and hearing schedule to determine the merits
of Overdreet’sclams. This court, inanorder dated October 31, 2003 and pursuant to RCFC 65(a)(2),
consolidated the hearing for preiminary injunctive relief with thetria on the meritsand denied Overdreet’s
request for a temporary resraining order as moot. Order Memoridizing Initid Teeconference in
Procurement Protest, October 31, 2003. Thecourt aso requested Overstreet and Bol dt to submit motions
for summary judgment in accordance with RCFC 56.1.

Il. Discussion

A. Juridiction and Standard of Review.




Pursuant to RCFC 56.1, when deciding a motion for judgment on the administrative record, the
inquiry is whether, given al the disputed facts, plaintiff has met its burden of showing that an award is
arbitrary, capricious, or prejudicialy violates gpplicable procurement regulations. See CCL Serv. Corp.
v. United States, 48 Fed. Cl. 113, 119 (2000). When a case is before the court on cross-motions for
summary judgment, suchasthe case at bar, each party must meet thisstandard. Kanehl v. United States,
38 Fed. Cl. 89, 98 (1997) (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986)). Inferences
drawn from the evidence, in this case the adminidrative record, are viewed in the light most favorable to
the opposing party. Id.; Cincom Systems, Inc. v. United States, 37 Fed. Cl. 663, 671 (1997).

Beforethe court is a post-award bid protest. The Tucker Act, 28 U.S.C. § 1491(b)(1) (2003),
confersjurisdictionuponthe Court of Federal Clamsto entertain dams by abid protestor chdlenging “the
award of a contract or any dleged violation of statute or regulation in connection with a procurement or
aproposed procurement.” Under thisAct, the court eva uatesthe procuring agency'sconduct to determine
whether the government's conduct was arbitrary and capricious under the standards set forth in the
Adminigrative Procedure Act (APA). See 28 U.S.C. § 1491(b)(4) (2003) (“In any action under this
subsection, the courts shdl review the agency's decision pursuant to the standards set forthin section 706
of title5.”).3

3 Section 706 of Title 5, “ Scope of review,” provides:

To the extent necessary to decision and when presented, the reviewing court shal decide
dl rlevant questions of law, interpret congtitutiona and statutory provisions, and determine
the meaning or gpplicability of the terms of an agency action. The reviewing court shdl .

(2) hald unlawful and set aside agency action, findings, and conclusons
found to be—

(A) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law;

(B) contrary to condtitutiond right, power, privilege, or
immunity;

(©) in excess of datutory jurisdiction, authority, or
limitetions, or short of Satutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantia evidenceina case subject
to sections 556 and 557 of this title or otherwise
reviewed onthe record of an agency hearing provided by
statute; or

(F) unwarranted by the factsto the extent that the facts
are subject to trid de novo by the reviewing court.
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Regarding this standard, the Supreme Court stated that:

Section 706(2)(A) requires a finding that the actua choice made was not ‘arbitrary,
capricious, anabuse of discretion, or otherwise not inaccordancewithlaw.” Tomakethis
finding the court must consider whether the decision was based onaconsderation of the
rlevant factors and whether there has been a clear error of judgment. Although this
inquiry into the facts is to be searching and careful, the ultimete standard of review is a
narrow one. The court is not empowered to subgtituteitsjudgment for that of the agency.

Citizensto Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971) (citations omitted); see
also Advanced Data Concepts, Inc. v. United Sates, 216 F.3d 1054, 1057-58 (Fed. Cir. 2000).

By itsvery definition, “this standard recognizes the possibility that there existsa zone of acceptable
resultsin aparticular case and requires only that the find decision reached by an agency be the result of
aprocesswhich‘ consider[s] the rdlevant factors and is *within the bounds of reasoned decisonmaking.””
PGBA, LLC v. United Sates, 57 Fed. Cl. 655, 657 (2003) (quoting Baltimore Gas & Elec. Co. v.
Natural Res. Def. Council, Inc., 462 U.S. 87, 105 (1983)). The court’ sinquiry, moreover, must focus
on whether the agency “examined the rdevant data.” Motor Vehicle Mfrs. Ass' n of the United States
v. Sate Farm Mut. Auto. Ins., 463 U.S. 29, 43 (1983).

To prevail under thearbitrary and capricious standard inbid protest cases, afrustrated bidder must
establishthat the government offidds involved inthe procurement processlacked arationa and reasonable
bassfor their decison. See, e.g., Info. Tech. & Applications Corp. v. United Sates, 316 F.3d 1312,
1319 ( Fed. Cir. 2003); Impresa Construzioni Geom. Domenico Garufi v. United States, 238 F.3d
1324, 1332 (Fed. Cir. 2001); Statistica, Inc. v. Christopher, 102 F.3d 1577, 1581 (Fed. Cir. 1996).
Seealso Halter Marine, Inc.v. United States, 56 Fed. Cl. 144, 156 (2003). Furthermore, “thearbitrary
and capricious standard applicable hereis highly deferentid. This standard requires areviewing court to
sugtain an agency actionevinangrationd reasoning and consi derationof rdevant factors.” Advanced Data
Concepts, Inc. v. United Sates, 216 F.3d 1054, 1058 (Fed. Cir. 2000) (citing Bowman Transp., Inc.
v. Arkansas-Best Freight Sys.,Inc.,419U.S. 281, 285 (1974)); Honeywell, Inc. v. United Sates, 870
F.2d 644, 648 (Fed. Cir. 1989) (quotingM. Seinthal & Co. v. Seamans, 455 F.2d 1289, 1301 (D.C.
Cir.1971) (“If the court findsa reasonable basis for the agency’ saction, the court should stay itshand even
though it might, as an origind propostion, have reached a different concluson as to the proper
adminigration and application of the procurement regulations.”)).

In a negotiated procurement, like the procurement in the case sub judice, contracting officers are
generdly afforded evengreater decison-making discretion. See LaBarge Prods., Inc. v. West, 46 F.3d
1547, 1555 (Fed. Cir. 1995) (citing Burroughs Corp. v. United States, 223 Ct. Cl. 53, 65 (1980)

In making the foregoing determinations, the court shdl review the whole record or those
parts of it cited by a party, and due account shall be taken of the rule of prgjudicia error.
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(“Because of the breadthof di scretiongivento the contracting officer in negotiated procurement, the burden
of showing this discretion was abused, and that the action was* arbitrary and capricious iscertainly much
heavier thanit would be in a case of forma advertisng.”)); Lockheed Missiles & Space Co. v. Bentsen,
4 F.3d 955, 958 (Fed. Cir. 1993); Mantech Telecomm. & Info. Sys. Corp. v. United States, 49 Fed.
Cl. 57 (2001) (“a protestor's burden is particularly great in negotiated procurements because the
contracting officer is entrusted with a rdaively high degree of discretion.”).* In re General Offshore
Corp., B-251969.5, B-251969.6, 94-1 Comptroller Gen.'sProcurement Decisons (Federa Publications
Inc.) 11248, at 3 (Apr. 8, 1994) ("In a negotiated procurement, any proposa that fails to conform to
materid terms and conditions of the solicitation should be considered unacceptable and may not formthe
basisfor an award. Where an evaduation is chalenged, we will examine the agency's evauation to ensure
that it was reasonable and consstent with the evauation criteria and gpplicable statutes and regulations,
gncethe rdative merit of competing proposals is primarily ametter of adminidrative discretion.”) (citations

omitted).

Smilaly, in E.W. Bliss Co. v. United Sates, 77 F.3d 445, 449 (Fed. Cir. 1996) the United
States Court of Appedlsfor the Federa Circuit offered guidance on the applicable standard of review in
bid protest cases involving performance standards. Procurement officids have subgtantid discretion to
determine which proposal represents the best va ue for the government. See Lockheed Missiles & Space
Co., Inc. v. Bentsen, 4 F.3d 955, 958 (Fed. Cir. 1993); cf. Widnall v. B3H, 75 F.3d 1577 (Fed. Cir.
1996) (holdingthat Board of Contract Appedls should defer to agency’ s best value decision aslong as it
is“grounded in reason . . . even if the Board itself might have chosen a different bidder.”).

An additiona burden placed on plaintiff is the requirement of demonstrating prejudice® See 5

4 The court in Sperry Flight Sys. Div. v. United States, 212 Ct. Cl. 329, 339, 548 F.2d 915, 921
(1977) explained that because the contracting officer in anegotiated procurement aone is entrusted with
contracting, greater deference mugt be afforded thanwould be inacase of formd advertisng: “the decison
to contract — aresponghility that rests withthe contracting officer done—isinherently ajudgmenta process
which cannot accommodeate itsdlf to absolutes, at least not without severely impairing the qudity of the
judgment caled for . . . effective contracting demands broad discretion.”

°> Besides “prgjudice,” Overstreet technicaly must establish that it is an “interested party” for satutory
standing purposes. Because a party losing abid dmost dways fdls under this stlandard, which is equated
withan alegation of economic harm, thereis sparse discussion of what an” interested party” isinbid protest
cases. The requirement derivesfromthe Adminigrative Digputes Resolution Act’ samendment in 1996 of
the Tucker Act (see Pub. L. No. 104-320, 110 Stat. 3870), which alowsthe Court of Federal Clams
to render judgement only to an “interested party” in bid protest cases. See 28 U.S.C. § 1491(b)(1).
Because this provison did not define “interested party,” it was unclear whether section 1491(b)(1)
incorporated the liberal standing requirement set forth in5 U.S.C. § 702, or whether it adopted the dightly
more restrictive standard set forth in the Competition in Contracting Act (“CICA”), 31 U.S.C. §8§
3551-56, for GAQO review of bid protests. The Federd Circuit resolved thisissue in American Fed’ n of
Gov't Employees, AFL-CIO v. United States 258 F.3d 1294, 1302 (Fed. Cir. 2001), by holding that
in light of the amilarity of terms between 1491(b)(1) and CICA, the CICA standard applies to bid protest
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U.S.C. 8 706 (“due account shdl be taken of the rule of prgudicia error”). In order to prevail in abid
protest, the protestor must show not smply asgnificant error in the procurement process, but aso that the
error wasprgudicid. See Satistica, Inc. v. Christopher, 102 F.3d 1577, 1581 (Fed. Cir. 1996); Data
Gen. Corp. v. Johnson, 78 F.3d 1556, 1562 (Fed. Cir. 1996). “To establish prejudice, a protester is
not required to show that but for the dleged error, the protester would have been awarded the contract.”
Data Gen., 78 F.3d at 1562. Rather, the protester must show “that there was a substantial chance it
would have received the contract award but for that error” in the procurement process. Info. Tech., 316
F.3d at 1319 (dting Alfa Laval Separation, Inc. v. United States, 175 F.3d 1365, 1367 (Fed. Cir.
1999)) (emphasis added). The"“substantia chance” standard hasa so been characterized asa* reasonable
likelihood” of success but for the dlleged error. Thus, in Data General, the Federd Circuit held that:

We think that the appropriate standard is that, to establish prejudice, a protester must
show that, had it not been for the aleged error in the procurement process, there was a
reasonable likelihood that the protester would have been awarded the contract .. ... The
standard refl ectsareasonabl e bal ance between the importance of (1) avertingunwarranted
interruptions of and interferences with the procurement process and (2) ensuring that
protesters who have been adversdy affected by dlegedly dgnificant error in the
procurement process have a forum available to vent their grievances.

Data Gen., 78 F.3d at 1562. See also CACI, Inc.-Fed. v. United States, 719 F.2d 1567, 1574-75
(Fed. Cir. 1983) (to establish competitive prejudice, protester must demonstrate that but for the dleged
error, “*there was a subgtantia chance that [it] would receive an award — that it was within the zone of
active congderation.’”) (citation omitted). The court, furthermore, must address the issue of prejudice
before deciding the merits because prejudice goes directly to the question of standing. Info. Tech., 316
F.3d at 1319 (“[B]ecause the question of prejudice goes directly to the questionof sanding, the prejudice
issue must be reached before addressing the merits.”) .

B. Standard of Review for a Request for I njunctive Relief.

This court must dso decide whether to grant an injunction directing the government to rescind the
award to Boldt and to reopen negotiations for a new award of the Randolph AFB contract. Courts
interfere with the government's procurement process only in exiremely limited circumstances. Banknote
Corp. of America, Inc. v. United States, 56 Fed. Cl. 377, 380 (2003). Although this court now decides
whether to grant Overstreet’ srequest for a permanent injunction, the standardsfor granting such relief are

cases. CICA amply defines an “interested party” as “an actud or prospective bidder or offeror whose
direct economic interest would be affected by the award of the contract or by falure to award the
contract.” 31 U.S.C. § 3551(2) (2003). Clearly inthissense, Overstreet easily meetsthe standard of an
interested party to the procurement inthiscase. Overstreet was one of six findists for the Randolph AFB
contract. Overstreet submitted the lowest bid and documented its previous experience with building
electrica switching gations. When the USAF awarded the contract to Boldt, Overstreet suffered an
immediateloss of not only itshid preparation costs, but aso any anticipated profitsunder the contract. See
Myers|nvestigativeand SecurityServs., Inc.v. United States, 275 F.3d 1366, 1370 (Fed. Cir. 2002).
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virtudly amilar to the standards for prdiminaryinjunctions. Amoco Prod. Co. v. Village of Gambell, 480
U.S.531, 546 n.12, (1987) (standard for permanent injunctionisessentially same astemporaryinjunctions,
except actua success replaces need to show likelihood of success on merits).

Overdreet recognizes thet, to obtain injunctive reief, it must demondrate that:
(D) it actudly prevailed on the merits of its underlying dam;
(2) it will suffer irreparable injury if this court does not grant an injunction;

(3) the harmit will suffer if the injunctionis not issued outweighs the harm to the United Statesand
third parties, and

(4) granting the injunction does not harm the public interest.

M. sMem. of P. & A. in Supp. of Mat. for T.R.O., Prelim. Inj., Perm. Inj. and Decl. Rdlief at 13 citing
WashingtonMetro. Area Transit Comm’'nv. Holiday Tours, 559 F.2d 814 (D.C. Cir. 1977); Virginia
Petroleum Jobbers Assn. v. Federal Power Comm'n, 259 F.2d 921 (D.C. Cir. 1958). Seealso ABF
Freight, 55 Fed. Cl. at 396; Bean Stuyvesant, L.L.C. v. United States, 48 Fed. Cl. 303, 320-21 (citing
Hawpe Constr ., Inc. v. United Sates, 46 Fed.Cl. 571, 582 (2000)); Cincom, 37 Fed. Cl. at 268.

Overdtreet must satisfy each of these tests by clear and convincing evidence. ABF Freight, 55
Fed. Cl. at 396; Cincom, 37 Fed. Cl. at 268; Bean Dredging Corp. v. United Sates, 22 CI.Ct. 519,
522 (1991).

C. TheParties Contentions.

Overstreet advances two principal arguments in support of its contention that the SSA acted
arbitrarily and capricioudy. Firgt, Overstreet assertsthe SSA erroneoudy awarded Boldt an“ Exceptiona”
rating that led to Bol dt receiving the Randolph AFB contract. Oversireet claimsto have submitted far more
relevant past projects than Boldt's two and that the evaduation standards in the solicitation were not
followed by the Air Force evaluator. See Mem. in Supp. of Pl.’s Cross-Mot. for Summ. J. at 11-20.
Second, Overstreet maintains that the SSA’s trade-off andyss was flawed because there was no
meaningful differencebetweenBoldt’ s Exceptiond” and Overstreet’ s“Very Good” ratings that warranted
a$201,118 differencein price. Seeld. at 20-37.

The government responds by attempting to shield the Air Force behind the dmost impenetrable
armor of the heightened standard of review inthese bid protest matters. “Review of Overdreet'schallenge
tothe[ SSA’ §] evduationof Boldt's past performance should be limited to determining whether the[ SSA’ 9]
evauation of Boldt was reasonable and consstent with the stated evaludtion criteria” Def’s. Mot. for J.
onthe Admin. R. a 15. Thegovernment disputes Overstreet’ sclaimthat Boldt furnished information about
only two current projects. “Therecord revedsunambiguoudy that Boldt's proposal included performance
informetion for six projects, [Admin. Rec. at 236-39], and aso identified five projects of each of its
proposed dectrica subcontractors. [Admin. Rec. 241, 243]. Thus, thereisno basisfor Overstreet'sclam
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... that the [SSA] failed to enforce the requirements of the Solicitation.” 1d. at 15-16.

The government thentakesthe offense by bombarding Overstreet’ s rlevancy argumentswiththe
characterization that they are nothing more than mere disagreements with the SSA’s conclusions, as
opposed to an aleged departure from the terms of the solicitation. 1d. The government asserts that
Overstreet’s dams are, therefore, infirm because in redity they condtitute an impermissible facid attack
on the terms of the solicitation.® 1d. at 9-14. The government invokes the “patent ambiguity rule’ and
maintains that these sorts of facid protests must be brought prior to the award of the contract. Id. at 10
(ating Halter Marine, Inc. v. United Sates, 56 Fed. Cl. 144, 169 (2003); Newsom v. United Sates,
230 Ct. CI. 301, 676 F.2d 647, 649 (1982)). Consequently, the government argues, Overstreet waived
itsrights to protest the facid terms of the solicitation because Overstreet faled to chalenge these terms
in an addendum toitsoffer before the SSA awarded Boldt the Randolph AFB contract.” 1d.; Tr. of Ordl

® Spedificaly, the government enumerates these facia chalenges to the solicitation to include that:

1) thereislittle meaningful difference betweenthe exceptiona and very good
ratings, Def.’ s Mot. for J. onthe Admin. R. at 11 (citing Pl."s Mem. of P.
& A.inSupp. of Mat. for T.R.O., Prdim. Inj., Perm. Inj. and Dedl. Relief
a 2)

2 the projects of competing offerors should be compared instead of
projected imputed to an offeror through a subcontractor, Id. (citing P.’s
Compl., para. 28; Pl.’sMem. of P. & A. in Supp. of Mot. for T.R.O.,
Preim. Inj., Perm. Inj. and Decl. Rdlief at 2)

(3)  the preference should be accorded to an offeror that would perform the
entire project over an offeror that proposes to use subcontractors, 1d.
(cting Pl.’s Mem. of P. & A. in Supp. of Moat. for T.R.O., Preim. Inj.,
Perm. Inj. and Decl. Relief at 3)

4 anofferor should be required to demonstrate a prior working relaionship
withitsproposed eectrica subcontractors, 1d. (citing Pl.’s Compl., para
27; Pl’s Mem. of P. & A. in Supp. of Mat. for T.R.O., Prelim. Inj.,
Perm. Inj. and Decl. Relief at 8)

(5)  the SSA should award the contract to the offeror with the lowest-priced,
technicdly-qudified bid. Id. (ating Pl."'s Mem. of P. & A. in Supp. of
Mot. for T.R.O., Prelim. Inj., Perm. Inj. and Decl. Relief at 3).

" The government notesthat the solicitation, as part of a negotiated procurement, explicitly requires that an
offeror:

shdl dearly identify each such exception and include a complete explanation of why the
exception wastaken and what benefit accruesto the Government. All exceptions. . . and
supporting rationade shdl be induded in an Addendum to the proposa clearly labeled
‘Exceptions . . . The Government will assume an offeror takes no exceptions to any
solicitationrequirement if the offeror does not submit an Addendum identifying exceptions.
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Arg. at 76: 22-25.

In rgoinder, Overdreet parries the government’s “waiver” argument by vehemently denying that
Overdtreet assaultsthe verytermsof thesolicitation. Instead, Overdireet characterizesitspostionassmply
that the SSA irrationdly failed either to apply or to adhere to the procedures and definitions contained in
the solicitation, al in violation of the APA section 706 standardsincorporated in the bid protest statutory
provision of the Tucker Act, 28 U.S.C. 8§ 1491(b)(4) (2000). Tr. of Ora Arg. at 12: 7-25, 13: 1-7.

Overstreet’ s primary counterattack isits contentionthat it likely would have received the Randol ph
AFB Contract but for the SSA’ sfailure to abide by the standards set forth in the solicitation. Overstreet
characterizes itsdf as the rightful recipient of the award because Overstreet provided the best
performance/pricetrade-off. Given the more than ten percent price differential between itslower bid and
Boldt's higher one, coupled with the fact that the SSA graded Overstreet’ s past performance rating only
margindly lessthanBoldt’s, Overstreet mantains that itsbid provided the USAF withthe best performance
at the lowest cost; in other words, the best “bang for the buck.”

D. WasOversreet Prejudiced by the Award?

As dtated, before reaching the merits of Overdtreet’s daims, this court mudt initialy address the
threshold issue of whether Overstreet demonstratesthat it was* prejudiced” by the award to Boldt. Info.
Tech., 316 F.3d at 1319. In other words, did Overstreet show “that there was a substantia chance it
would have received the contract award but for that error” in the procurement process? Id. (citing Alfa
Laval Separation, Inc. v. United States, 175 F.3d 1365, 1367 (Fed. Cir. 1999)).

Asto the prejudice requirement, the government assertsthat Overstreet faled to demonstrate that
it hed a substantial chance to win the award because two other bidders besides Boldt aso recelved an
“Exceptiond” rating. Def.’sMot. for J. onthe Admin. R. a 24; Tr. of Ord Arg. at 91: 11-25, 92: 1-15.
Thus even diminaing the Boldt bid from the fray, the government argues, the SSA likely would have
sel ected one of the two other “Exceptiond” offerorsover a*Very Good” Overstreet because of the critical
nature of the project and the USAF s consequent vital need to minimize the risk of power failure. 1d.; Tr.
of Ora Arg. at 89: 13-25, 90: 1-10.

Overstreet counters by reiterating that under the best performance/price trade-off requirement, it
and not Boldt likely would have been awarded the contract. Indirect responseto the government’ spoint
that the two runner-up offerors also had “ Exceptiond” ratings to Overstreet’s “Very Good,” Overstreet

Def.’sMat. for J. on the Admin. R. at 10 (citing Admin. R. at 59, para. | (c)).

8 Another way to characterize Overstreet’ s argument isinterms of the SSA’ sfailureto consider arelevant
factor. Inother words, according to Oversireet, the award to Boldt was wholly irrational because, while
pricing may very wdl be of less importance than past performance in the sdlicitation, the way the SSA
evauated the respective bids virtualy diminated cost asafactor altogether. See5U.S.C. § 706(2). See
also Baltimore Gas & Elec. Co., 462 U.S. at 105 (an evaduator must “ congder the rlevant factors. . .
within the bounds of reasoned decisonmaking.”).
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contends that those bids were proffered with Sgnificantly higher cost estimates than theirs and, therefore,
suffer fromthe same best performance/price trade-off problem plaguing Boldt’s offer. Tr. of Oral Arg. at
38:6-14. Overdreet dso emphasizesthat two of the other remaining offerorshad either “Neutrd” or “Very
Good” rétings, in whichcase Overstreet should have wonthe award because it had a“Very Good” rating
and offered the lowest price. Accordingly, Overstreet argues that it clearly demonstrated prejudice
because under the terms of the solicitation, awarding the project to a lower performing/higher priced
offeror, or a higher performing/substantialy higher priced offeror would not yield the best vaue to the
government. Tr. of Oral Arg. at 38:15-23.

While expressing some doubt at oral argument as to its showing of preudice, upon reflection, the
court now agrees that Overstreet hurdled this obstacle® This is because a finding of prgjudice must be
based not onthe ultimate merits of the case, but on the alegations of error. See Info. Tech., 316 F.3d at
1319. SeealsoDataGen., 78 F.3d a 1562. Indeed, the Federa Circuit in Information Technology
reversed the Court of Federal Clams for “not deciding] the question of prgjudice, because it [fird]
determined that there was no error in the procurement process. . ..” Id. Clearly then, the court must
consider whether given the dleged error “there was a substantial chance’ that Overstreet “would have
received the contract award.” Id. In other words, was Overdtreet’s bid “within the zone of active
consderation?” CACI, Inc., 719 F.2d at 1574-75. The answer to both inquiriesis plainly yes.

The SSA’ sdecisionto consider Overstreet’ shid as one of thelast two potentia awardeesindicates
that Overdtreet was in serious contention for the project. If the SSA erroneoudy graded Boldt as
“Exceptiond,” then the SSA would have decided between Overstreet and another “ Exceptiond” offeror.
The SSA would base the ultimate decision on another, yet more difficult performance/price tradeoff
andyssthan the origind award to Boldt because the next “Exceptiond” offeror’ s bid was gpproximately
$500,000 morethanOverstreet’s. Admin. R. a 750. If thereisindeed only aminima difference between
Boldt's “Exceptiond” rating and Overstreet’s“Very Good” rating, as Overstreet contends, it would be
problemétic for the SSA to judtify selecting the next lowest priced “ Exceptiond” offeror’s bid, whichwas
25 percent higher than Overdreet’ s offer. Accordingly, this court cannot say as a matter of fact and law
that Overstreet had no “ substantia chance’ to receive the contract award absent the USAF sdleged error
in awarding Boldt the Randolph AFB contract.

D. TheHeart of the Matter: Was the Solicitation Ambiguous?

Turning to the meritsof this casg, it is painfully obvious that the dispute between the parties centers
on a sgnificant difference of opinion surrounding the meaning of the standards and key phrases of the
solicitation. Thevery rationdity of the SSA’ sevauation of the bidsis predicated upon the definition of key
terms, the interpretation of the eva uation standards contained inthe solicitation, and the constructionof the
comparison methodology used to grade or rank the successive bids. Thisisthe heart of this protest.

® For asthe great dispenser of wisdom, Confucius, opined: “A man who has committed a mistake and
does not correct it, is committing another mistake.” Confudius (551 B.C.- 479 B.C.), as collected by
Coles Quotables, found a www.quotationspage.com.
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This court must commenceitsanayss by congtruing the plain language of the solicitation. Jowett,
Inc. v. United States, 234 F.3d 1365, 1368 (Fed. Cir. 2000). The interpretation of a solicitation is not
ameatter of post hoc subjective opinion but is an objective question of law. See Grumman Data Sys.
Corp. v. Dalton, 88 F.3d 990, 997 (Fed. Cir. 1996). Where the solicitation’s language is clear and
unambiguous, this court will give words their plain and ordinary meaning. 1d. Thiscourt must consider the
solicitation as awhole and interpret it to “ effectuate its irit and purpose, giving reasonable meaning to al
parts.” Hunt Const. Group, Inc. v. United States, 281 F.3d 1369, 1372 (Fed. Cir. 2002). Thiscourt,
furthermore, will prefer an interpretation that gives areasonable meaning to dl parts of the solicitation to
one that leaves portions of the solicitation meaningless. See Fortec Constructorsv. United States, 760
F.2d 1288, 1291 (Fed. Cir. 1985).

Whether a solicitation’s provisons are ambiguous is dso a question of law. Grumman, 88 F.3d
at 997. If this court detects an ambiguity in the solicitation, its next step is to determine whether that
ambiguity ispatent or latent. A patent ambiguity isonethat is“so glaring asto rase aduty to inquire,” and
may manifest itsdf as an “obvious, gross, [or] glaing” error, discrepancy, or gap in the solicitation’s
language. Jowett, 234 F.3d at 1368, n.2.; see also Grumman, 88 F.3d at 997; Veit & Co., Inc. v.
United States, 56 Fed. Cl. 30, 35 (2003). An offeror, therefore, must identify and seek clarification of
any patent ambiguities before submitting its bid. See Grumman, 88 F.3d at 997; Newsom v. United
States, 676 F.2d 647, 649 (1982).

While a patent ambiguity imposesaduty of inquiry onan offeror, alatent ambiguity placesthe risk
onthe drafter of the contract or solicitation. Jowett, 234 F.3d at 1368, n.2; HillsMaterials Co. v. Rice,
982 F.2d 514, 516 (Fed. Cir. 1992). The court will construe the ambiguous provisionagaing the drafter,
aswell asadopt the offeror’ sinterpretation, only if the offeror’ s interpretation is reasonable. See Jowett,
234 F.3dat 1368, n.2.; Hills Materials Co. v. Rice, 982 F.2d 514, 516 (Fed. Cir. 1992); Community
Heating & Plumbing Co., Inc. v. Kelso, 987 F.2d 1575, 1579 n.6 (Fed. Cir. 1993). The court notes
that not every disagreement asto the meaning of a solicitation or its provisons congtitutes either alaent or
patent ambiguity. Community Heating, 987 F.2d at 1578. A solicitation is ambiguous only if it is
susceptible of two different and reasonable interpretations, each of whichisfound to be consstent withthe
contract language. Jowett, 234 F.3d at 1368 n.2.

It is panfully obvious that the dispute between the parties centers on a ggnificant difference of
opinion surrounding the meaning and application of the standards and key phrases of the solicitation. The
central issue of this case lies with the parties competing interpretations of the falowing provison of
Paragraph 11(g) of Section M of the solicitation:

[Plerformance by the offeror asa prime contractor will be considered more relevant than
performance as asubcontractor. Also, performance by the offeror under it' s[sic] current
business structure will be considered more relevant than performance by predecessor
companies, key personnd, or key subcontractors.

Admin. R. a 64, Section M, para. 11(g).

Overstreet, both in its brief and at oral argument, contends the SSA acted arbitrarily and
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cgpricioudy infalingto discount Boldt’ shid for usngsubcontractors. Overstreet interpretsthese sentences
of Paragraph 11(g) as a comparison between separate entities rather than as a part of the SSA’s overdl
evaudion of the same entity. In Overdregt’ sopinion, thisprovison actsasalist of preferenceswhich the
SSA must use to compare offerors.

[T]here were three levels of consideration. The first preference that you, the offeror,
performed the work as a prime contractor. Second, if you couldn’t meet the [S] that,
then show usyou did it asasub. And if you can’'t meet that, then show us that you have
key dectrical subcontractors who are going to be working onthiswork. So we start out
if we're comparing . . . therating of Boldt to the rating of Overdirest, that Boldt submits
projectsin the lowest of these three levels and Overstreet submits projects inthe highest.

Tr. of Ora Arg. at 20: 3-13.

The government rebuts Overstreet’s argument by daiming Overstreet, and not the SSA,
misinterpreted this sectionof Paragraph 11(g). In the government’ s view, this clause required the SSA to
look at each offeror as a whole, assign it a grade, and then compare the offerors in its best vaue
determination.

[B]oldt is a genera contractor and the way Boldt is proposing to do this project is as a
genera contractor usng certain subcontractorsto performthe key eectrica work. | think
one of the problems here with Plaintiff’ sapproachisthat they' re bresking it up. Looking
at Boldt separately, looking a Boldt's subcontractors separately. But what the
government liked about the Boldt proposad and what Boldt showed in its references was
the total package and | think it needs to be evauated as a total package, and that’ s how
the sdection authority did evauate it — as a total package. You don’'t see separate
evad uations of Bol dt and then separate eva uationof Boldt’ s subcontractor’ sasif theywere
bidders because they aren’t the bidders here. So you have to look at Boldt with its
subcontractors as a unit. [sic] and that’s how the proposal was made.

Id. at 63: 24-25; 64: 1-18.

After considering the language of the paragraph, the parties arguments, and the applicable case
law, this court finds no ambiguity in Paragraph 11(g) of the solicitation. Section M, entitled
“EVALUATION CRITERIA,” outlinesthe criteria and standards bindingonthe evduations of dl offerors.
Admin. R. a 62. Themost critica aspectsof theentiresolicitation, the USAF spreferencesand evaluation
criteria, are contained in Paragraph | of Section M. Therein, the USAF clearly considered past
performance as “dgnificantly more important than price” Id. at 63. Next, Paragraph | outlines the
USAF s evduation criteria, and indicates that the SSA will evaluate an offeror’ s past performance, assign
it agrade, and then make a best vdue determination in light of the performance grade and its proposed
price for the project. Id.

Paragraphs 11(a) through (f) of Section M outline the SSA’s gpproach to evauating an offeror’'s
bid for the Randolph AFB project. These provisionsdescribethe gradesthe SSA would assign an offeror
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after evauating its bid, the reference materia an offeror could use as proof of its past performance and
experience, and the performance “subfactors’ the SSA planned to use in assessing an offeror’s
performance and assigning a grade. 1d. After the solicitation outlines the evauation sandards, it then
identifies“currency” and “relevancy” trends that the SSA would use as afilter in the evauation.

The solicitation in Paragraph |1 (g) then clearly states the SSA will place the greatest weight on
projects that offerors performed as prime contractors. “Performance as a prime contractor will be
considered morerdevant than performance as asubcontractor.” Id. at 64. Neither party disputestheplain
meaning of this sentence. The disagreement between Overstregt and the government, however, liesin their
respectiveinterpretations of thelast sentenceof Paragraph 11(g): “ Al so, perfor mance by the offeror under
it's [dc] current business structure will be considered more relevant than performance by
predecessor companies, key personnel, or key subcontractor.” 1d. (Emphasis added).

Overstreet arguesthat this provison requires the SSA to downgrade Boldt's award because it
chooses to use subcontractors. This interpretation belies the plain meaning of Paragraph 11(g). Using
Overstreet’ slogic, the SSA would firgt look at Overstreet and Boldt’ shids, thendetermine if either offeror
planned to use subcontractors, next, give additiona weight to Overstregt because, as a prime contractor,
it planned to do the work by itsdlf, and findly, assgn a performance grade based on the past performance
of eachofferor. Thus, according to the Overstreet paradigm, Boldt’ s eva uation ought to be of |esser merit
because its rdevant past job performances, as wdl as the bid job, were and are to be performed by
subcontractorsand not by Boldt in its capacity as prime contractor. Nevertheless, Overstreet’ s paradigm
fails because it does not take into account the plain meaning of the last two sentences of Paragraph 11(g)
within the context of the solicitation’s performance anayss.

Theword“ds0” isthe key to understanding the last sentence of Paragraph 11(g). “Also” hastwo
definitions (1) “in the same manner as something dse” the synonymis*“likewise” and (2) “inaddition,” or
“aswdll;” the synonym being “besides’ or “t00.”*° Overstreet’ sinterpretation favors the first definitionof
“ds0.” To besure, thiswould render redundant, at least for evaluation purposes, that last part of thefind
sentence of Paragraph 11(g) that refers to the subcontractor. In this interpretation, the effect would be
exactly the same, causing both sentencesto give lessweight to relevant work performed by subcontractors
(whether done by the offeror itsdf inthe first sentence or by a key subcontractor in the next) thanthe same

10" See www. http.//Merriam-Webster Unabridged Dictionary:
Main Entry: d-s0

Function: adverb
Etymology: Middle English also, alswa, from Old English.

1. in the same manner as something se. LIKEWISE (example: “another fdlen prince, who is also
unknown to the students of literature’ R.D. Altick; “ They also serve who only stand and wait.” John
Milton).

2. inaddition: aswell : BESIDES, TOO (example “had immensedignity and reserve, but he also was
sf-aufficient.” Harry Hansen).
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work performed by a prime contractors.’! Presumably, since the evaluation standards section of any
solicitation is keyed to scoring, if Overtsreet’ s interpretation is correct, a much clearer way to draft the
provision would have been to amply state in one sentence that relevant work done by an offeror-prime
contractor would be evaluated higher than work done by a subcontractor.

More importantly, however, this interpretive paradigm is fataly flawed because it ignores a key
phrase in the second sentence which gives a clue to the application of the evauationcriteria: “under it[ s
current business structure.” The full second sentence thus reads. “Also, performance by the offeror
under it's [dic] current business structure will be considered more relevant than performance by
predecessor companies, key personnd, or key subcontractor.” The better meaning, to avoid redundancy
as well, is that the SSA will give greater credence to the relevant past job performances of a prime
contractor, which routinely conducts busi ness through hiring and supervisonof subcontractors, thanto the
relevant past job performances submitted for review by key employeesor key subcontractors. The“dso”
modifying this sentence is conjunctive. That is, it makes clear this second sentence adds additiona or
different evauationcriteriathanthe first sentence. Clearly, aninterpretation thet givesareasonable meaning
to all parts of the solicitation is preferable to one that leaves portions of the solicitation meaningless. See
Fortec Constructors, 760 F.2d at 1291.

This second interpretive paradigm mandates that the SSA firg eva uateeach offeror independently,
then assgn a grade, and findly engage in an across-the-board comparison of the offerors to determine
which offeror’s bid represented the best value to the government. It does not compel a comparison
between Overdtreet’ s relevant work and relevant work Boldt performed asaprime contractor. Likewise,
it does not require that Overstreet merits a higher grade for rdevant work it performed as a prime
contractor vis-a-vis relevant past performances of subcontractors submitted by Boldt on projects where
Boldt employed these subcontractors. What the evauation criteria of the solicitation doesdoisto cdl for
the SSA to grade each offeror separately (in this case Overstreet, Boldt, and the four other bidders),
determine a rding, and sdect a winner on the basis of such rating. The SSA adhered to this exact
methodology. The SSA followed the solicitation’ sframework and assigned aperformancegrade only after
andyzing each offeror on its own merits. Asaresult, this court finds the government’s interpretation of
Paragraph 11(g) complies with the plain meaning of the solicitation.

Indeed, the government’ s interpretation of Paragraph 11(g) makesmuchmore senseiin light of the
USAF s emphads on the offerors quality control and management ability as ameans of decreasing the
possibility of blackouts and power failures. The evauation criteria listed qudity control and management
ability as subfactorsin the SSA’sandyss. See Admin. R. at 63, Section M, para. 11(€). Recognizing the
national security implications noted above, concern over these subfactors were heightened and certainly

11 In other words, it interpretsthe meaning of the last two sentences as follows. “ Performance as a prime
contractor ismorereevant thanitsperformance asasubcontractor. Likewise, performance by the offeror
... ismore relevant than performance by key subcontractors.” In both instances, work done by the prime
contractor warrants greater consideration than work done by any subcontractor.
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rationd.*? Consequently, the plain language of Paragraph 11(g) must be placed it its proper context so as
to gve it and al parts of the solicitation a reasonable meaning that avoids a wooden literdism that
contravenes “the spirit and purpose’ of the solicitation. See Hunt, 281 F.3d at 1372. See also United
Satesv. Fisher, 6 U.S. (2 Cranch) 358, 385-89 (1805) (andyzing statutory language in the context of
theftitle of the statute).’* See generally R. Dickerson, The Interpretation and Application of Statutes
1158 (1975) (“One is liberated from literdism by learning to read in context.”). Adopting Overstreet’s
interpretive paradigm would result inawoodenliterdiamthat renders brittle the SSA’ s flexibility under the
evauation in sglecting bids that protect the security and viability of Randolph AFB.

In light of the above, this court finds no ambiguity in Paragraph 11(g) and interprets the standards
contained therein as arequirement that the SSA eval uate each offeror independently and thencomparethe
offerors to each other. Consequently, this court rgjects Overstreet’s contention of latent ambiguities in
Paragraphll(g) smply because Overstreet’ sinterpretationis not reasonable. Overstreet’ scharacterization
of Paragraph 11(g) ignores the additiona requirement of evauating an offeror under its current business
gructure. The court’sinterpretation, on the other hand, gives effect to the solicitation’s stated evaluation
framework and purposes, and avoids the destructive redundancy of Overstreet’ s interpretation.

Smilarly, the court rej ects the government’ sinvocation of the patent ambiguity rule. What wehave
here is not a disagreement over the fairness of the terms of a solicitation (see Halter Marine, 56 Fed. Cl.
at 169 (time to object to dleged missng eements in the questionnaire was prior to bid)) or a falure to
protest recognized ambiguities in terms (see DSD Labs., Inc. v. United Sates, 46 Fed. Cl. 467, 479
(2000) (noting that the bidder had aduty to inquire regarding an patently ambiguous terminthe solicitation
prior to submission of find bids)), but a disagreement on how the standards of the solicitation were

2 In the SSDD, the SSA writes:

The Switching Station isa critica project because of the multiple missons performed at
Randolph AFB are dependent on anuninterrupted source of eectrica power . . . Any type
of performance failure could result in a complete loss of power to Randolph Air Force
Base induding the Air Force Personne Center; Air Education Training Command
headquarters, Air Force Recruiting Service headquarters;, and Nineteenth Air Force
Headquarters. A power failure or other performance problems would interrupt the base
pilot training misson, and could aso serioudy impact ongoing personnel management
problems throughout the Air Force, interrupt recruiting efforts, and otherwise create
ggnificant problems that would have serious adverse impact on both human and materia
resources.

Admin. R. at 751-52.

13 Thiscaseisoften quoted for Chief Justice John Marshall’ sdictum that attention to context isoften crucial
instatutory interpretation: “[w]here the mind |aboursto discover design. . . it seizes everything fromwhich
aid can bederived . ...” Fisher, 6 U.S. (2 Cranch) at 385-89.
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interpreted and applied, that is, a disagreement over the evauation processitsdf.* See Novell, Inc. v.
United States, 46 Fed. Cl. 601, 615 (2000). In other words, the court declines to accept the
government’ spositionthat de facto any two competing interpretations condtitute either alatent or a patent
ambiguity, the latter requiring an offeror to disclose prior to the award of a contract or face waiver of the
protest.’®

But clearly not every disagreement as to the meaning of the provisons of asolicitation risesto a
leve of latent or patent ambiguity. See Community Heating, 987 F.2d at 1578. One party, such as
Overstreet here, may smply be wrong. Perhaps just asimportant, a genuine dispute as to meaning may
not arise until after the procurement agency awards the contract. To be sure, to adopt the government’s
sweeping positionwould in many cases work a congtructive repeal of the 1996 Amendment to the Tucker
Act, 28 U.S.C. §1491(b)(1), whichwas enacted in part to allow spurned bidders to protest a proposed
award after it was made.’® Consequently, while the court agrees with the government’ s interpretation of
Paragraph 11(g), Section M, it whally rejects the government’s argument that the patent ambiguity rule
precludes Overdireet’s challenge to the SSA’ s decision.

E. Wasthe SSA’s Decision Arbitrary, Capricious, or Contrary to L aw?

Given the court's clarification of the meaning of the standards of evauation contained in the
solicitetion, it is farly easy to resolve whether the contract awarded to Boldt faled to adhere to the
standards contained in section 706 of the APA asincorporated in section 1491(b)(4) of the Tucker Act,

14t isinteresting to note that at oral argument Overstreet specificaly eschewed any argument based on
latent ambiguity. This position, interestingly enough, if it prevailed would have required congruing the
provison in question againg the drafter, the USAF. See Jowett, 234 F.3d at 1368, n.2; Hills Materials
Co., 982 F.2d at 516. Tr. of Oral Arg. at 12: 7-25, 13: 1-7. Instead, Overstreet characterized its
argument not as an atack on the solicitation’s standards, but on the SSA’s interpretation and
implementation of the evauating process. 1d.

5 The government notes that Overstreet never objected to any terms of the solicitation and that the
solicitation, as part of a negotiated procurement, explicitly required that an offeror:

clearly identify each such exception and include a complete explanation of why the
exception was taken and what benefit accrues to the Government. All exceptions. . .
and supporting rationde shal be included in an Addendum to the proposal clearly
labeled ‘ Exceptions . . . The Government will assume an offeror takes no exceptionsto
any solicitation requirement if the offeror does not submit an Addendum identifying
exceptions.

Def.’sMoat. for J. on the Admin. R. at 9,(citing Admin. R. at 59, Section L, para. | (c)).

16 “IT]he United States Court of Federal Clams . . . shdl have jurisdiction to entertain such an action
without regard to whether it is indituted before or after the contract is awarded.” 28 U.S.C. §
1491(b)(1).
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28 U.S.C. § 1491(b)(4) (2000). Tr. of Ora Arg. at 12: 7-25; 13: 1-7. This centra issue breaks down
into two separate and distinct questions: (1) whether the SSA possessed arationa basis to award Boldt
an“Exceptiond” past performanceraing, and (2) whether the SSA’ s Performance Price Trade-off andyss
was arbitrary and capricious.

1. WasBoldt's“Exceptiona” Rating Rationd?

Before turning to the court’ sfindings and andlys's, itiswel worthrisking alittle redundancy to briefly
restate exactly what the standard of review gpplicable in this bid protest case demands: that this court must
defer to the SSA’ s decisionabsent ashowingthat the SSA’ seva uationwas arbitrary, capricious or contrary
to law. Info. Tech., 316 F.3d at 1319. Butthatisnotdl. This standard becomes mor e deferentia when
dedling witha negotiated procurement such asthe onein thiscase. LaBarge, 46 F.3d at 1555; Lockheed
Missiles, 4 F.3d at 958. And when aprocurement involves performance standards, which iswhat thiscourt
aso faces, acourt must grant even mor e deference to the evaluator’ s decison. See EW. Bliss, 77 F.3d
at 449; Lockheed Missiles, 4 F.3d at 958. In other words, Overstreet must overcome atriple whammy
of deference by demondtrating by a preponderance of the evidence that the SSA lacked any rationd bas's
to grade Boldt as “ Exceptiond.”

It is not surprising then, in light of applying this onerous standard to al the relevant facts contained
inthe adminidrative record, that this court finds Boldt’ s“ Exceptiond” ratingwasindeed rationa. Thiscourt
once aganrefersto the Source Sdlection Decison Document, the SSDD, as the definitive indicator of the
SSA’s andyss. Admin. R. a 745-752. In sum, here is how the SSA arrived a Boldt's “ Exceptiona”
rating, in accordance with the criteria contained in Paragraph 11 of Section M of the solicitation.

Initidly, the SSA must evaluate the offerors past performance contracts within the parameters of
Paragraph 11(g) of Section M — currency, relevancy, and performance. First, as to “currency” the SSA
must place the greatest weight on an offerors’ contracts completed within three years of August 1, 2003.
Id. at 64. The SSA, conversdy, could give little or no weight to any submitted past performance faling
outsde of that time period. 1d. Accordingly, looking specificaly a the currency evauation of Boldt, the
SSA correctly applied this criterionby noting that one of Boldt’ s contracts was completed more than three
yearsago. Id. a 747, para. 3. And while not dimingting it atogether, which the “currency” criterion did
not require, the SSA accurately placed less emphasis on this contract and gave greater weight to Boldt's
other two relevant and more current contracts. Id.

Second, the SSA needed to evauate both past submitted contracts in terms of “reevancy” and
“performance,” while placing greater weight to “highly relevant” contracts, specificaly the “successful
performance in the congtruction of medium voltage swtichgear and distribution systems of other eectricd
projects.” Id. a 745. Here is where the paties conflicting interpretations of the critica role of the
subcontractors comes into play. As the court concluded in the prior section, the SSA was required to
evauate the performance records of any subcontractors submitted as a part of an offeror’s bid and give
greater waight to an offeror’ s performance as a prime contractor thanto its performance as a subcontractor.
Id. Yettoariveat arating, the SSA aso could consider an offeror’ s past performance projects under its
current business structure more relevant than performance by an offerors predecessor companies, key
personnel, or key subcontractors. 1d.
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The court finds that the SSA followed the correct procedure in gpplying the rlevancy criterion to
Boldt. Firg, while the solicitation required the submission of three, but no more than six, relevant past
performance contracts, Id. at 59, offerors that planned to subcontract key eectric work aso had to submit
past performance informationfor the proposed eectrical subcontractors, Id. at 60. The record is clear that
Boldt included performance informationfor Sx contracts, Id. at 236-39, and aso identified five contractsfor
each of its proposed e ectrical subcontractors, Id. at 240-43. Whilethe SSA evauated only three of the Six
contracts Boldt submitted as past performance contracts, Id. a 747, the solicitation did not requirethe SSA
toevduated! submitted past performance contracts. Instead, the solicitation I€eft it to the SSA’ s discretion
just how many past performances were necessary for the past performance evauation. 1d. at 63, Section
M, parall(b). Tothisthe court must defer. See CTA, Inc. v. United States, 44 Fed. Cl. 684, 692 (1999).

In gppraising the relevancy of past performance contracts, the solicitationrequired a comparison of
the smilarity of congruction methodsand the scope (Sze and complexity) to the project solicited under this
contract. |d. at 64, Section M, para. 11(g). But such appraisals are to a great degree subjective. Indeed,
the offerors were explicitly placed on notice of this. See Id. at 63 (“While the Government and the
Contracting Officer will grivefor maximum objectivity, the evauation process, by itsnature, is subjective and
therefore, professond judgment isimplicit throughout the entire eva uation process.”).

Consequently, the court cannot conclude that Boldt’s submitted three past performance contracts
considered by the SSA were irrdevant because on dl three projects Boldt was the prime contractor with
oversight respongibilities over eectrical subcontractors. 1d. at 747-48. It was reasonable, the court
concludes, for the SSA to consider such experience rdevant becausethat is exactly the role Boldt proposed
to play inthis contract, a prime contractor supervising e ectrica work performed by e ectrica subcontractors.
Id. a 751. For this court to conclude otherwise, would be to subgtitute the court’s judgment for the
discretionary determinations of the agency evauator and thus contravene the Federa Circuit’s deferential
standard of review in performance standards cases. See Info. Tech., 316 F.3d at 1323 n.2. Seealso E.
W. Bliss, 77 F. 3d at 449 (court regulation of the minutiae of procurement process impermissibly second
guesses agency contracting officias).

The SSA dso was required to rate each offeror’'s past performance contracts in light of the five
performance subfactorsidentified in Paragraph 11(e), Section M of the solicitation. Admin. R. at 63. These
subfactorsincluded (1) qudity control, (2) timdy performance, (3) management effectiveness, (4) compliance
with labor standards, and (5) compliancewithsafety standards. 1d. Of these subfactors, qudity control was
clearly consdered the most important. 1d.

The Air Force was wdl-within its rights to ingst on taking into account these subfactors in
extrgpolating from an offeror’s past performance contracts its ability to successfully perform in the bid
contract at hand. Indeed, it is certainly reasonable for the Air Force to consider quality control as the most
important of these subfactors. Randolph AFB conducts a number of training missons vitaly important to
America's nationd security. It is uncontroverted in the record that any interruption in the dectricity could
plausbly result inthe temporary cessation of flights, the possible closure of the airfield, and the shutting down
of training schools and operations. See Admin. R. at 751-52. Inthesetimesof heightened security & home,
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aswdl aslethd hodtilities oversess, it is appropriatefor the court to weigh in its caculus that the nation can
il afford any temporary, let done permanent, weaknessin nationa security. See Yakus v. United States,
321 U.S. 414, 440 (1944) (denid of aninteriminjunctionseeking to enjoin awartime measure not aviolaion
of due process becauseitsgrant would be contrary to the public interest). Moreover, in placing the greatest
emphads on qudity control, the Air Force put dl offerors on notice that it consdered of paramount
importance an offeror’s ability to successfully complete a project without delay and without any significant
materid defects. See Admin. R. at 751-52.

Inthat regard, it isimportant to notethe SSA’ s acknowledgment that Boldt'sreferencesrated its past
performances “exceptiond” for quality control. Id. at 747. Likewise, the SSA aso recognized that the
referencesfor Boldt’ s subcontractors not only rated them* exceptiond” overdl, but so as*“exceptiond” for
qudity control. 1d. at 747-48, 51-52. Furthermore, the record supports the SSA’s concluson that Boldt
possessed accomplished management expertise demondtrated by Boldt’s successful supervision of its key
subcontractors on past projects smilar to the current bid contract. Id. at 751. Similarly, becauseit goesto
the display of superior management sKills, it was proper for the SSA to factor into the evaluation Boldt's
successfully managed projects involving subcontractorsresponsiblefor varyingtypesof tasks. Id. at 751-52.

So while the SSA found potential concern about Boldt's reliance on subcontractors, contrary to
Overdtreet’s contention, there existed more than enough evidence in the record to judify the SSA’s
concluson that Boldt's management record of success supervising other relevant projects mitigated its own
lack of experience in congructing medium voltage switching gations. 1d. a 752. Additiondly, asde from
thedl-important abilityto successfully complete the project at hand, Boldt’ sfive “|etters of appreciation” from
the Corps of Engineers and commercid contract customers, including one that pertained to one of Boldt's
proposed key subcontractors, buttress the SSA’s “ Exceptiona” rating for Boldt. Id. at 747.

Accordingly, based ondl the surrounding circumstances, the court findsthat the SSA could rationaly
conclude that Boldt, acting in its supervisory capacity as prime contractor, could successfully complete the
repairs or poss ble replacements of the medium voltage switching station at Randolph AFB without causing
aninterruptionin Randolph’ s operations and, therefore, was entitled to an “ Exceptiona” rating. Overstreet
falsto show even by a preponderance of the evidencethat the SSA’ sevauationwas arbitrary or capricious
and thus that Boldt's rating was unreasonable. Based on review of the adminigtrative record and the
evauationcriteria specified by the solicitation, this court concludesthat the SSA had arationd bassto award
Boldt a performance confidence rating of “Exceptiond.”

2. Woas the Parformance/Price Trade-off Anayss Rational?

Findly, Overdreet fails to show that the SSA’ s trade-off andyss was arbitrary and capricious. In
this case, the solicitation unambiguoudy stated the SSA would award the Randolph AFB contract using a
competitive best value, angle award acquisition utilizing performance price trade-off. 1d. at 62. The
solicitation’s clear and direct terms placed dl offerors, induding Overstreet, on notice that the best vaue
determination may result in the contract awarded to a higher-rated, higher-priced offeror when the SSA
determined that the past/present performance of the higher-priced offeror outweighs the difference. 1d.
Indeed, the solicitation made clear that past performance would be significantly more important than price.
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Id. at 63. TheSSA, in accordance with the solicitation, rationdly determined Boldt merited an “ Exceptiond”
ranking while Overstreet merited a“Very Good” ranking. Contrary to Overstreet’ sassertions, the SSA aso
acknowledged Boldt submitted a bid approximately $200,000 greater than Overstreet’s bid. The SSA,
however, determined the ten percent price premium was judtified because it provided the Air Force the
highest level of confidence that the project would be completed in a problem-free manner. 1d. at 752.

Overdreet’s dlegation that the SSA did not adequately consider price inits tradeoff andlysisis not
in accord with the adminigretive record. The SSA followed the solicitation’s evauation criteria and
consdered Overstreet aleading contender for the Randolph AFB contract despiteits“Very Good’ grade
because Overstreet provided the lowest bid. The SSA first concluded that four other offerors proposed bids
higher priced than Boldt and received ether equd or lower performance confidence rankings to Boldt. 1d.
a 751. The SSA, therefore, reasonably concluded that awarding the contract to any of these offerors over
Boldt provided no benefit to the government. 1d. This determination left Boldt and Overdireet as the only
remaning offerors. The SSA, inthe trade-off analyss, turned to both Boldt’ sand Overstreet’ s performance
records in an effort to diginguish the two offerors. The SSA reasonably determined Boldt’s higher past
performance ranking was worth the price difference because it provided the government with the grestest
assurance that the Switching Station project will be completed without a problem. 1d. at 752.

The USAF designed this project to replace the main eectrical distribution switchgear and main
electrica feeders serving the entire Randolph AFB, which includes the Air Force Personnel Center, the
headquartersof the Air Education Training Command, the Air Force Recruiting Service, and the Nineteenth
Air Force. The SSA, inthe SSDD, emphasized that any type of performance failure on the project could
result in a complete loss of eectrical power to the base. The SSA stated that a power failure or other
performanceproblemswould interrupt the base pil ot training misson, and could al so serioudy impact ongoing
personnd management programs, recruiting efforts, and other Air Force functions. 1d. This court findsthe
SSA'’ s decision was reasonable because of the USAF s stated concerns about power failures occurring a
Randolph AFB.

Based on Boldt's performance references, the SSA could rationally conclude that Boldt would
complete the project on-time and error-free. The adminidrative record indicates Boldt is an experienced
prime contractor witharecord for successfully completing complex projects usngavariety of subcontractors.
While Boldt lacked experience building eectrical switching stations, the SSA acknowledged this fact and
determined Boldt’ sexperience as a prime contractor, aswell asitsexceptiona performancerecord, mitigated
any of Boldt's inadequacies rdative to this contract. This court, therefore, finds it was reasonable for the
SSA to conclude that it isin thelr best interest to award an offeror meriting an “Exceptiond” ranking the
project over an offeror with a “Very Good” ranking. “An agency is accorded broad discretion when
conducting its past performance evauations,” Computer SciencesCorp. v. United Sates, 51 Fed. Cl. 297,
319 (2002), and thus “can give more weight to one contract over another if it ismore rdevant to an offeror’s
futureperformanceonthe solicited contract.” Forestry Surveys& Datav. United States, 44 Fed. Cl. 493,
499 (1999). While price differentia may be taken into account to determine a best value award, “it is not
soldy dispositive; we mugt consider dl the surrounding circumstances.” See Alfa Laval, 175 F.3d at 1368.

As a reault, this court finds Overdtreet faled to stisfy its burden of proof that the SSA acted
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arbitrarily and capricioudy when it awarded Boldt the Randolph AFB contract. In light of the facts in the
Adminidrative record, this court finds the SSA possessed a rationad basis according to the solicitation’s
performance price trade-off terms to award Boldt the Randolph AFB contract.

[Il. Conclusion

For the foregoing reasons, the court GRANT S defendant’s motion for summary judgment on the
adminigrative record and correspondingly DENIES plantiff’s crosssmotion. Because the defendant’s

motion isGRANTED, plaintiff’s petition for an injunction isDENIED asmoot. The Clerk of the Court is
directed to enter judgment in favor of the United States.

IT ISSO ORDERED.

Lawrence J. Block
Judge
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