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SCHALL, Circuit Judge.

The United States appeals the November 16, 2007 amended final judgment of
the United States Court of Federal Claims, which granted Weeks Marine, Inc. (“Weeks”)
a permanent injunction after sustaining its pre-award protest. In sustaining Weeks’s
protest, the court determined that the Army Corps of Engineers’s (“Corps’s”) solicitation
for indefinite duration indefinite quantity (“IDIQ”) multiple-award task order contracts

(“MATOCs") for dredging was contrary to 10 U.S.C. § 2304(a), and lacked a rational



basis. The court also determined that the solicitation was contrary to a requirement of
the Corps’s Engineering Federal Acquisition Regulation Supplement (‘EFARS”). Weeks

Marine, Inc. v. United States, No. 07-700C (Fed. Cl. Nov. 16, 2007) (“Amended Final

Judgment”). For the reasons set forth below, we hold that the solicitation does not
violate § 2304(a) and does not lack a rational basis.! We therefore reverse the

Amended Final Judgment insofar as it enjoins the Corps from proceeding with the

solicitation. In all other respects the Amended Final Judgment is affirmed.

BACKGROUND
l.

Weeks lodged its protest in response to the Corps’s solicitation relating to
maintenance dredging and shore protection work in the Corps’s South Atlantic Division.
The South Atlantic Division encompasses all or part of six states: North Carolina, South
Carolina, Georgia, Florida, Alabama, and Mississippi. Currently, the Division has district
offices in Wilmington, North Carolina; Charleston, South Carolina; Savannah, Georgia;
Jacksonville, Florida; and Mobile, Alabama.

Maintenance dredging removes material (for example, silt and sand) from the
bottom of a navigable waterway, in order to facilitate movement of commercial,
pleasure, and military vessels. Shore protection restores land along the shoreline that
has been damaged by erosion or weather events by redepositing material (for example,

sand) along the water’s edge.

! As explained below, we need not decide whether the solicitation is

contrary to EFARS.
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Up until now, the Corps has awarded dredging contracts in the South Atlantic
Division on a district basis through the use of competitive sealed bidding.? For each
project, the district in which the work is to take place prepares an invitation for bids
(“IFB”) and receives bids from multiple dredging contractors. After bid opening, the
contract is awarded solely on the basis of price and price-related factors. Each district
office within the South Atlantic Division assesses its own dredging needs and issues its
own IFBs; there is little coordination between the districts.

The MATOC solicitation represents a significant departure from current Corps
practice. First, the solicitation employs a negotiated, rather than sealed bidding, format.
Second, pursuant to the solicitation, multiple contractors will be awarded indefinite
duration indefinite quantity multiple-award task order contracts (IDIQ MATOCs). It is
envisioned that, thereafter, an unknown number (“indefinite quantity”) of task orders will
be issued under each of the contracts. MATOC contractors will submit bids and will
compete with each other for task orders as they arise. Through the solicitation, the
Corps is seeking to cover all dredging projects within the South Atlantic Division over
the next five years.?

The Corps created an Acquisition Plan to explain its decision to switch
procurement methods, and to provide details about the procurement plan. The

Acquisition Plan lists 108 potential projects divided into four MATOC groups: Group |,

2 Currently, dredging contracts are awarded through the Savannah District

(serving parts of North Carolina, South Carolina, and Georgia), the Jacksonville District
(serving parts of Georgia and Florida), and the Mobile District (serving parts of Georgia,
Florida, Alabama, and Mississippi). See U.S. Army Corps. of Engineers, South Atlantic
Division, available at http://www.sad.usace.army.mil/contracting.htm.

3 Upon award, each MATOC contract will have a mandatory one-year base

term and four one-year options. Hence, the “indefinite duration” label.
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certified hopper dredging projects (2-5 total MATOC contracts);* Group Il, small
business set-aside projects (2—7 total MATOC contracts); Group lll, shore-protection
projects (2—7 total MATOC contracts); and Group 1V, other projects not listed in any of
the other three categories (2—7 total MATOC contracts). Each group has an estimated
cost of between $440 million and $500 million for the full five-year period. That means
that, assuming all four option years are exercised, the total cost of the procurement will
be approximately $2 billion. The minimum task order amount is $100,000, while the
maximum is $500 million. Although each MATOC awardee will be guaranteed a
contractual minimum of $2500, there is no guarantee that any awardee will receive
more than that amount.

The Corps will evaluate proposals it receives in response to the solicitation on a
“best value” basis. The evaluation will take into account four factors: (1) technical merit,
(2) past performance, (3) price, and (4) utilization of small businesses. The technical
merit factor will assess whether a party submitting a proposal possesses dredging
equipment. A party’s past performance rating may vary from “very low risk,” to “very
high risk,” with four intermediate levels. The risk factor will assess a prospective
contractor’s competency in performing prior work (rated on a six-level scale), and the
relevancy of that work (rated on a three-level scale). As far as price is concerned, the
solicitation includes four representative tasks. Each party submitting a proposal in
response to the solicitation will submit a bid on one of the tasks, thereby allowing the

Corps to evaluate the price factor for that party. Weeks Marine, Inc. v. United States,

79 Fed. CI. 22, 27 (2007) (“Initial Opinion”). The Corps will pick several contractors for

4 Hopper dredging involves the use of specialized equipment. The Corps

asserts only a small number of dredgers have this equipment.
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each MATOC based on the four listed factors. Individual task orders under the
MATOCs will be awarded primarily using Low Price Technical Acceptable procedures,
although the Corps states in the Acquisition Plan that it will use Best Value Trade Off
procedures for some tasks.

Before issuing the solicitation, the Corps “conducted market research,” in order to
evaluate potential interest in the solicitation and the availability of contractors for the
task order work. Ten contractors, including Weeks, indicated interest in the solicitation.
Weeks is a large marine construction and dredging company. It performed eighteen
dredging contracts for the South Atlantic Division in the five years prior to the
solicitation. Weeks was one of only three contractors that expressed interest in the
solicitation that had (1) unlimited bonding capability, (2) hopper dredging equipment,
and (3) significant dredging experience.

.

The MATOC solicitation issued on June 4, 2007. On September 28, 2007,
Weeks filed suit in the Court of Federal Claims, seeking declaratory and injunctive relief
to prevent the South Atlantic Division from moving forward with the procurement. After
the Corps filed a 2000 page administrative record, the parties filed cross motions for
judgment on the administrative record. After hearing oral argument, the court issued a
sealed version of its opinion on November 1, 2007. The opinion was made public on
November 6, 2007, after the parties had a chance to review the sealed version and

submit proposed redactions of confidential information. Initial Opinion, 79 Fed. CI. at

22.
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In the Initial Opinion, the Court of Federal Claims ruled that the MATOC

solicitation violated 10 U.S.C. § 2304(a)(2), which provides that sealed bidding must be
used when an agency plans to award a contract based solely on price and price-related

factors. Initial Opinion, 79 Fed. Cl. at 29-30. Although the Corps indicated it would be

evaluating non-price-related factors, the court found that the “evaluation factors will not
permit the determination of any meaningful distinctions among the offerors, nor will they
allow for any different ways to make task orders awards.” Id. at 30. Thus, the court
reasoned the Corps would actually be making its determination based on price. 1d.

The Court of Federal Claims also ruled that the MATOC solicitation had no
rational basis. Having ruled in its disposition of the § 2304(a) issue that the Corps
would not be considering non-price related factors, such as contractor qualifications, the
court rejected the additional justifications proffered for the Corps’s procurement action.

Initial Opinion, 79 Fed. Cl. at 31-34. The government asserted the use of IDIQ

MATOCs would reduce the procurement cycle, but the court found “the record
contain[ed] no evidence showing that a shortened procurement cycle would enhance
[the] ability to complete projects in a timely manner.” 1d. at 32. Although the
government asserted that the new procurement scheme would reduce administrative
costs by $1.5 million over two years, the court found “no evidence of how this savings is
calculated, or how it will occur.” Id. at 33. Further, the court found that the hours
estimated for evaluating the proposals received in response to the solicitation were too
low for a negotiated procurement, and that administrative costs thus would likely be
much higher than estimated. Id. The government also argued that IDIQ MATOCs

would reduce the need for emergency procurements. However, the court rejected this
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contention as well, indicating that emergency procurements had constituted only 2.4
percent of South Atlantic Division expenditures in the prior two years, and did not justify
a “procurement overhaul.” 1d. Additionally, the government asserted that the IDIQ
MATOCs would increase coordination between the districts in the Corps’s South
Atlantic Division. The Court of Federal Claims found, though, that the need for
increased coordination did not warrant a change from sealed bidding, but rather
necessitated the vesting of oversight in one office. Id. at 33-34. The court then
dismissed in summary fashion all other arguments proffered by the government, stating
that the record was “devoid of credible evidence” that competition would increase, that
small businesses would benefit, or that national security would be improved through the
use of IDIQ MATOCs. Id. The court thus concluded that the proposed solicitation
lacked a rational basis. Addressing the regulatory framework, the court concluded that
the solicitation did not comply with the EFARS requirement that indefinite delivery
contracts could only be used in certain limited circumstances. Id. at 31.

Having determined that the solicitation did not comply with § 2304(a) and the
EFARS, and lacked a rational basis, the Court of Federal Claims ruled that Weeks had
succeeded on the merits of its protest. The court then turned to the remaining three
factors to be considered in determining whether an injunction should issue: irreparable

harm, the balance of hardships, and the public interest. See, e.q., Centech Group, Inc.

v. United States, 554 F.3d 1029, 1036-37 (Fed. Cir. 2009); PGBA, LLC v. United

States, 389 F.3d 1219, 1228-29 (Fed. Cir. 2004). Doing so, the court concluded

injunctive relief was appropriate. Initial Decision, 79 Fed. Cl. at 34-37. The court

therefore granted Weeks’s motion for judgment on the administrative record, and denied

2008-5034 7



the government’s motion. As a result, the court entered an order enjoining the Corps
“from using Solicitation No. W 912EP-07-R-0007 to receive proposals or to award
negotiated IDIQ contracts or task orders for maintenance dredging or shore protection
services.” Id. at 37.

On November 7 and 8, 2007, the Corps issued presolicitation notices announcing
individual negotiated procurements for the same four task orders that were to be used
as the basis for proposal evaluation under the enjoined solicitation. The proposed
contracts were styled as separate negotiated procurements (as opposed to IDIQs), and
thus were viewed by the Corps as eliminating the ability to issue any “follow-on task
orders.” Asserting that these notices violated the injunction, Weeks filed a motion to
enforce or amend the November 1, 2007 judgment. It also requested an order to show
cause as to why the Corps should not be found in contempt of court. The Court of
Federal Claims conducted a hearing on these issues on November 15, 2007. On
November 16, 2007, the court vacated the November 1 injunction, and issued a new

order to amend and enforce judgment. Amended Final Judgment, slip op. at 4. The

new order enjoined the Corps with respect to three of the solicitations. Id. at 3. The
court allowed the fourth solicitation, relating to a dredging project for Kings Bay, Georgia
and Fernandina Harbor, Florida, to proceed because of unique obstacles to sealed
bidding at those sites. Specifically, the court noted particular “urgency surrounding this
project,” and heightened military and national security needs. Id. at 3. The government

has timely appealed the Amended Final Judgment.®

> The parties have advised us that the Corps has suspended action on the

MATOC procurement pending this appeal.
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DISCUSSION
l.

Under 28 U.S.C. § 1491(b)(1), the Court of Federal Claims is authorized “to
render judgment on an action by an interested party objecting to a solicitation by a
Federal agency for bids or proposals for a proposed contract . . . or [to] any alleged
violation of statute or regulation in connection with a Federal procurement or proposed
procurement.” 28 U.S.C. 8§ 1491(b)(1). We have jurisdiction over this appeal pursuant
to 28 U.S.C. § 1292(a)(1) and (c)(1).

We review the Court of Federal Claims’s “determination on the legal issue of the
government’s conduct, in a grant of judgment upon the administrative record, without

deference.” Bannum v. United States, 404 F.3d 1346, 1351 (Fed. Cir. 2005). We thus

apply the “arbitrary and capricious” standard of the Administrative Procedure Act
(“APA"), 5 U.S.C. 8§ 706(2)(A), conducting the same analysis as the Court of Federal
Claims. 28 U.S.C. § 1491(b)(4); Bannum, 404 F.3d at 1351. In applying the APA to
protests such as the one before us, we determine whether “(1) the procurement official’'s
decision lacked a rational basis; or (2) the procurement procedure involved a violation of

regulation or procedure.” PGBA, LLC, 389 F.3d at 1225. On appeal, the government

argues that Weeks has not alleged competitive injury, and therefore does not have
standing to challenge the MATOC solicitation. On the merits, the government contends
that the solicitation facially considers factors other than price, and thus does not violate
10 U.S.C. § 2304(a). It also argues that the decision of the Corps to switch from sealed
bidding to negotiated procurement IDIQ MATOCs has a rational basis and does not

violate the EFARS. We first address the issue of standing.
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.
“Federal courts are not courts of general jurisdiction; they have only the power
that is authorized by Article 11l of the Constitution and the statutes enacted by Congress
pursuant thereto. For that reason, every federal appellate court has a special obligation

to ‘satisfy itself . . . of its own jurisdiction . . . .”” Bender v. Williamsport Area Sch. Dist.,

475 U.S. 534, 541 (1986). “The Court of Federal Claims, though an Article | court, . . .
applies the same standing requirements enforced by other federal courts created under

Article 11.” Anderson v. United States, 344 F.3d 1343, 1350 n.1 (Fed. Cir. 2003).

“Whether a party has standing to sue is a question that this court reviews de novo,
although we disturb [the Court of Federal Claims’s] factual findings only if they are

clearly erroneous.” Myers Investigative & Sec. Servs., Inc. v. United States, 275 F.3d

1366 (Fed. Cir. 2002) (citations and internal quotation marks omitted) (alteration in
original).

The standing issue in this case is framed by 28 U.S.C. § 1491(b)(1), which we
have found imposes more stringent standing requirements than Article 1ll. Cf. Am.

Fed’'n of Gov. Employees v. United States, 258 F.3d 1294, 1302 (Fed. Cir. 2001)

(“We .. . are not convinced that Congress, when using the term ‘interested party’ to
define those who can bring suit under 8 1491(b)(1), intended to confer standing on
anyone who might have standing under the [Administrative Procedure Act].”). Section
1491(b)(1) provides that the Court of Federal Claims has jurisdiction

to render judgment on an action by an interested party

objecting to a solicitation by a Federal agency for bids or

proposals for a proposed contract or to a proposed award or

the award of a contract or any alleged violation of statute or

regulation in connection with a procurement or a proposed
procurement. Both the United States Court of Federal
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Claims and the district courts of the United States shall have

jurisdiction to entertain such an action without regard to

whether suit is instituted before or after the contract is

awarded.
28 U.S.C. § 1491(b)(1). For purposes of this case, the pertinent part of 8§ 1491(b)(1) is
that which states that an “interested party” may object “to a solicitation . . . for bids or
proposals for a proposed contract” or to “any alleged violation of statute or regulation in
connection with a procurement or proposed procurement.” We have held that standing
under 8 1491(b)(1) “is limited to actual or prospective bidders or offerors whose direct

economic interest would be affected by the award of the contract or by the failure to

award the contract.” Am. Fed’'n of Gov't Employees, 258 F.3d at 1302. Thus, to come

within the Court of Federal Claims’s 8§ 1491(b)(1) bid protest jurisdiction, Weeks is
required to establish that it “(1) is an actual or prospective bidder and (2) possess|es]

the requisite direct economic interest.” Rex Serv. Corp. v. United States, 448 F.3d

1305, 1308 (Fed. Cir. 2006). We have stated that “[t]o prove a direct economic interest
as a putative prospective bidder, [the bidder] is required to establish that it had a

‘substantial chance’ of receiving the contract.” Id.; see also Info. Tech. & Applications v.

United States, 316 F.3d 1312, 1319 (Fed. Cir. 2003) (“To establish prejudice, [the

protestor] must show that there was a ‘substantial chance’ it would have received the

contract award but for the alleged error in the procurement process.”); Statistica, Inc. v.

Christopher, 102 F.3d 1577, 1580 (Fed. Cir. 1996) (same).

The government concedes that the “prospective bidder” prong of the interested
party test is met in this case. It acknowledges that Weeks intends to bid on the MATOC
contracts, is able to do so, and is capable of doing the dredging work contemplated by

the contracts. At oral argument, government counsel stated, “[P]art of the standard
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requires that you actually be a contractor, that you have the financial wherewithal to
actually bid on these projects, [and] the technical capability as well.” Oral arg. 8:20—
8:40 (Jan. 7, 2009), available at http://oralarguments.cafc.uscourts.gov/mp3/2008-
5034.mp3. Continuing, counsel stated that this aspect of the interested party test was
not disputed. Id. at 8:45-47. As noted, Weeks performed eighteen dredging contracts
for the South Atlantic Division in the five years prior to the solicitation. And, as also
noted, Weeks was one of only three contractors that expressed interest in the
solicitation that had (1) unlimited bonding capability, (2) hopper dredging equipment,
and (3) significant dredging experience. Indeed, the government has conceded that
Weeks will almost certainly be in the MATOC pool. See Appellant’s Br. 48 (“[E]ven the
trial court recognized that Weeks would likely have received one of the awards under
the MATOC.").

Turning to the “direct economic interest” prong of the interested party test,
however, the government argues that Weeks has failed to demonstrate prejudice or
harm arising from the MATOC solicitation. According to the government, any potential
injury to Weeks is speculative, and is not the competitive injury required for standing
because it is borne equally by all bidders. The government contends that Weeks'’s
allegations simply amount to a critique of IDIQ contracts in general rather than a
particularized injury due to the use of such contracts. Appellant's Br. 46. The
government argues that Weeks has not established a “harm that ties the company’s
business situation to the solicitation at issue.” Oral arg. 8:20-8:25. In other words, the
government argues that Weeks cannot establish that there was “not only some

significant error in the procurement process, but also that there was a substantial

2008-5034 12



chance it would have received the contract but for that error.” Statistica, 102 F.3d at
1582. The government urges that the “substantial chance” test is the test for proving
economic interest and prejudice, even in the pre-award context. In making this
argument, the government draws upon our standing discussions in post-award bid

protests. See, e.q., Info. Tech., 316 F.3d at 1319 (“[B]ecause the question of prejudice

goes directly to the question of standing, the prejudice issue must be reached before
addressing the merits. . . . To establish prejudice, [the protestor] must show that there
was a ‘substantial chance’ it would have received the contract award but for the alleged

error in the procurement process.”); Myers Investigative & Sec. Servs., 275 F.3d at

1370 (“[P]rejudice (or injury) is a necessary element of standing. . . . [T]he substantial
chance rule continues to apply.”).

Weeks responds that it will suffer prejudice from having to compete in a
“discretionary, subjective, and essentially unreviewable process,” which, it contends,
violates applicable laws and regulations. Appellee’s Br. 41. Weeks also argues that “an
unauthorized or irrational form of solicitation” will impact its ability to compete and thrive
because it has “built [its] compan[y] and marketing plan” around the long-used system
of sealed bidding. Oral arg. at 18:25-18:30. Weeks maintains further that its injury is
not merely a critique of the IDIQ procurement method, but rather stems from the
“agency’s choice to use an unauthorized contract vehicle that violated procurement
statutes and regulations and lacked a rational basis.” Appellee’s Br. 50. Finally, Weeks
counters that the “substantial chance” test is inappropriate in the pre-award context
because “[a]t the pre-award juncture, a plaintiff usually will not know who the other

offerors are and may not know [its] bona fides.” Red River Serv. Corp. v. United States,
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60 Fed. Cl. 532, 539 (2004). Thus, Weeks advocates for the pre-award test articulated

by the Court of Federal Claims in WinStar Communications, Inc. v. United States, 41

Fed. Cl. 748 (1998), and adopted by the Court of Federal Claims in this case. In
WinStar, the Court of Federal Claims stated that a prospective offeror could establish
the prejudice necessary for standing by showing “a non-trivial competitive injury which
can be redressed by judicial relief.” Id. at 763.

Section 1491(b)(1) provides in pertinent part that an “interested party” may object
to a solicitation . . . for bids or proposals for a proposed contract” or to “any alleged
violation of statute or regulation in connection with a procurement or proposed
procurement.” As just discussed, the government does not dispute that Weeks meets
the “prospective bidder” prong of the interested party test.

We have not had occasion to discuss what is required to prove an economic
interest, and thus prejudice, in a case such as this, where a prospective bidder/offeror is
challenging a solicitation in the pre-award context. In such a case, it is difficult for a
prospective bidder/offeror to make the showing of prejudice that we have required in

post-award bid protest cases. See, e.q., Statistica, 102 F.3d at 1582 (holding that a

contractor lacked standing because it failed to show a “substantial chance it would have
received the contract award but for” agency error). The reason of course is that, in a
case such as this, there have been neither bids/offers, nor a contract award. Hence,
there is no factual foundation for a “but for” prejudice analysis. However, Article Ill
considerations require a party such as Weeks to make a showing of some prejudice.

See, e.q., Lujan v. Defenders of Wildlife, 504 U.S. 553, 560 (1992) (“First, the plaintiff
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must have suffered an ‘injury in fact’ . . . .”); Myers Investigative & Sec. Servs., 275 F.3d

at 1370 (“[P]rejudice (or injury) is a necessary element of standing.”).
The Court of Federal Claims has advocated several different standards for

evaluating standing in pre-award bid protests. In Red River Service Corp., the court

indicated it would follow the plain statutory language and our holding in American
Federation that § 1491(b)(1) “is limited to actual or prospective bidders or offerors
whose direct economic interest would be affected by the award of the contract or by the
failure to award the contract.” 60 Fed. Cl. at 539. The court declined to add any
additional judicial gloss “until the United States Court of Appeals for the Federal Circuit
directs otherwise.” Id. At the same time, in some pre-award cases, the Court of
Federal Claims has continued to recite the substantial chance test. See, e.q., L-3

Commc’ns EOTech, Inc. v. United States, 83 Fed. Cl. 643, 651 (2008); CNA Corp. V.

United States, 81 Fed. Cl. 722, 725-26 (2008). In this case, the court chose to use the

WinStar standard, where standing is established by alleging “a non-trivial competitive

injury which can be redressed by judicial relief.” See also Allied Materials & Equip. Co.

v. United States, 81 Fed. CI. 448, 456 (2008) (advocating the WinStar standard).

Upon consideration of the matter, we conclude that the standard applied by the
Court of Federal Claims in this case strikes the appropriate balance between the
language of 8§ 1491(b)(1), which contemplates an “an action by an interested party
objecting to a solicitation for bids or proposals . . . or any alleged violation of statute or
regulation in connection with . . . a proposed procurement,” and Article 11l standing
requirements. We therefore consider whether Weeks has demonstrated a “non-trivial

competitive injury which can be addressed by judicial relief.” We conclude that it has.
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We agree with the Court of Federal Claims’s assessment of the “non-trivial
competitive” injury faced by Weeks based upon its contention as to the illegality of the
MATOC solicitation. The court stated

Weeks was one of only three contractors that had “unlimited”
bonding capability, “significant” dredging experience, and
possessed Coast Guard certified equipment for Group One
projects. AR 21. Under sealed bidding procedures, there is a
substantial chance that Weeks would be the lowest responsive and
responsible bidder on a significant portion of the $1,392,000,000 in
projects in Groups I, Illl, and IV. Under the IDIQ task order
solicitation, however, Weeks would only be guaranteed a minimum
of $2,500 and [the South Atlantic Division] could deny Weeks all
task orders for the next five years without any explanation or
discussions, or any ability for Weeks to seek bid protest review.
This non-trivial competitive injury is capable of being redressed by
this Court.

In this case, the solicitation prevents Weeks from competing for
$1,392,000,000 in task order awards over the next five years
through sealed bidding.

Initial Opinion, 79 Fed. CI. at 35.

Weeks established an interest in bidding, sent in complaints and concerns, noted
its contracting ability, and suggested it would likely receive a substantial percentage of
the contracts in sealed bidding. Whether Weeks is the winning or losing bidder,
according to Weeks’s theory of the case the solicitation may eventually be overturned
due to illegality. This is not a pre-award case where the alleged violation is “immaterial”

and will not have an impact on Weeks’s economic situation. See CACI Field Servs.,

Inc. v. United States, 854 F.2d 464, 466 (Fed. Cir. 1988) (discussing prejudice in the

pre-award context). Rather, Weeks has a definite economic stake in the solicitation

being carried out in accordance with applicable laws and regulations. If the MATOC
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solicitation is allowed to go forward, it will dictate Weeks'’s bidding and government work
in the South Atlantic Division for the next five years. In sum, Weeks is an interested
party who has demonstrated the requisite degree of prejudice for standing. We
therefore hold that it has established standing.

Our conclusion that Weeks has standing to challenge the MATOC solicitation is

consistent, we think, with our decision in Blue & Gold Fleet, L.P. v. United States, 492

F.3d 1308 (Fed. Cir. 2007). We believe that Blue & Gold Fleet helps compel our

conclusion that Weeks has statutory standing. Section 1491(b)(1) specifically confers
jurisdiction on the Court of Federal Claims to hear pre-award bid protests, stating an
“interested party” may object to “any alleged violation of statute or regulation in

connection with a procurement or proposed procurement.” In Blue & Gold Fleet we held

“that a party who has the opportunity to object to the terms of a government solicitation
containing a patent error and fails to do so prior to the close of the bidding process
waives its ability to raise the same objection subsequently in a bid protest action in the

Court of Federal Claims.” 492 F.3d at 1313. In Blue & Gold Fleet, the government

issued a solicitation for, inter alia, “ferry transportation” and “concessions” services at
Alcatraz Island. Id. at 1311. After Blue & Gold lost the contract, it filed a protest
indicating that the awardee had not properly included in its bid “the wages and benefits
for its employees required by the Services Contract Act.” 1d. at 1312. The Court of
Federal Claims concluded that Blue & Gold was actually challenging the terms of the
solicitation, and thus had waived its opportunity to protest. We agreed, noting that the
solicitation itself “did not include any requirement that the bidders consider the Service

Contract Act.” Id. at 1313. Thus, Blue & Gold was actually challenging the terms and
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requirements of the solicitation. In holding that Blue & Gold had waived its opportunity
to protest, we noted the GAO regulation, 4 C.F.R. § 21.2(a)(1), indicating that GAO
protests “based upon alleged improprieties in a solicitation which are apparent prior to
... the time set for receipt of initial proposals shall be filed prior to . . . the time set for

receipt of initial proposals.” Blue & Gold Fleet, 492 F.3d at 1314. We stated that

“[vlendors cannot sit on their rights to challenge what they believe is an unfair
solicitation, roll the dice and see if they receive the award . . . . Id. (quoting Argencord

Mach. & Equip. v. United States, 68 Fed. CI. 167, 175 n.14 (2005)).

In light of Blue & Gold Fleet, were we to hold that Weeks cannot now challenge
the MATOC solicitation in the Court of Federal Claims, we effectively would be saying
that this court has set up a judicial scheme whereby a party runs afoul of the waiver rule
if it waits to challenge a solicitation (as Blue & Gold did), but is properly dismissed on
standing grounds if it raises the challenge pre-award (as Weeks has done). Such a
result would be anomalous.

Finally, by its terms, 8 1491(b)(1) indicates that interested parties are able to

challenge facial defects in solicitations. Cf. Ramcor Servs. Group, Inc. v. United States,

185 F.3d 1286, 1289 (Fed. Cir. 1999) (“If 8 1491(b) required a challenge to the merits of
the contract award, the contractor would never need to use the ‘violation’ prong but
could always rely on other jurisdictional grants in 8 1491(b)(1).”). Thus, in some cases
the injury stemming from a facially illegal solicitation may in and of itself be enough to
establish standing; in such a case a bidder should not have to wait until the solicitation

is applied unfavorably to establish injury.
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For the foregoing reasons, we conclude that in a pre-award protest such as the
one before us, prospective bidder or offeror must establish “a non-trivial competitive
injury which can be redressed by judicial relief” to meet the standing requirement of
§ 1491(b)(1). Under that standard, we hold that Weeks has standing to challenge the
MATOC solicitation in the Court of Federal Claims. We turn now to the merits.

1.

We first address Weeks's contention that the MATOC solicitation violates
10 U.S.C. § 2304(a). Section 2304(a) provides that, in conducting a procurement for
property or services, an agency “shall obtain full and open competition through the use
of competitive procedures.” 10 U.S.C. § 2304(a)(1)(A). The statute directs agencies to
“use the competitive procedure or combination of competitive procedures that is best
suited under the circumstances of the procurement.” Id. § 2304(a)(1)(B). In that regard,
it states:

(2) In determining the competitive procedure appropriate
under the circumstances, the head of an agency—
(A) shall solicit sealed bids if—
() time permits the solicitation, submission,
and evaluation of sealed bids;
(ii) the award will be made on the basis of price
and other price-related factors;
(iii) it is not necessary to conduct discussions
with the responding sources about their bids;
and
(iv) there is a reasonable expectation of
receiving more than one sealed bid; and
(B) shall request competitive proposals if sealed bids
are not appropriate under clause (A).
Id. 8 2304(a)(2).

On appeal, the government argues that, on its face, the MATOC solicitation

considers non-price-related factors, and that therefore the Corps is using a negotiated

2008-5034 19



procurement under 8 2304(a)(2)(B). Specifically, the government contends the Corps is
addressing (1) technical merit, (2) past performance, and (3) small business concerns.
The solicitation, the government notes, states that “past performance is considered
significantly more important than price” and that “all evaluation factors, when combined,
are significantly more important than price.” Weeks responds that while the Corps
states that it will be evaluating non-price factors, and that the solicitation thus falls under
§ 2304(a)(2)(B), a closer look at the solicitation and the dredging industry reveals that
the Corps will continue to limit its inquiry to price and price-related factors only. Thus,
Weeks contends the solicitation is covered by § 2304(a)(2)(A) and that sealed bidding is
required.

We conclude that Weeks has not established a violation of § 2304(a). The
solicitation expressly states that the Corps will consider non-price factors, and that past
performance is “significantly more important than price.” In addition, in the solicitation
the Corps explained how it will evaluate technical merit, past performance, and small
business factors. Moreover, Weeks acknowledged at oral argument that, its arguments
relating to the Corps’s intentions notwithstanding, the Corps has complied with the
requirements of § 2304(a):

The Court: “It does on its face say ‘we’re going to consider
non-price-related factors’—isn’t that the end of it?”

Weeks: “Facially yes . . . they have satisfied what the statute
requires....”

The Court: “Doesn’t the case then come down to whether
the government established a rational basis for the
structuring of the procurement?

Weeks: “Yes, | believe it does . . . | think that is more what

the case is about.”

Oral arg. at 30:51-31:21. Itis to the issue of rational basis that we now turn.
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V.

The government argues that the Court of Federal Claims erred in ruling the
Corps’s procurement action lacked a rational basis. In making this argument, it
contends that the court should not have dismissed the Corps’s reasons for switching to
a negotiated procurement scheme. The government argues, as it did in the Court of
Federal Claims, that the IDIQ MATOCs will allow the Corps to (1) pick more qualified
contractors because it will be able to rely on factors other than price; (2) reduce
procurement time; (3) lower administrative costs by an estimated $1.45 million in the
next two years; (4) reduce or eliminate the need for emergency procurements; (5) have
greater coordination between individual districts of the South Atlantic Division;
(6) facilitate the use of small businesses; and (7) promote n